Z 30,07 
42’ GRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(including Court Decisions) 


E JOHN oR 


RAR LIBRARY 


VOL. 30 NO. 12 
(NOS. 14,321-14,379) 
Pages 1773-2035 


December 1971 


For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington, D. C. 20402. Price of single copy varies depending on 
size. Subscription price per year $5.00, domestic; $6.25, foreign. 





F.61 








DATE DUE 





AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 14,321) 


In re OLSON Dairy, INC. AMA Docket No. M 131-7. Decided 
December 2, 1971. 


Denial of interim relief—Irreparable injury not established 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING INTERIM RELIEF 


Petitioner has filed an application for interim relief with its 
petition under section 8c (15) (A) of the Agricultural Adjust- 
ment Act (1933) as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937 and subsequent amendments 
(7 U.S.C. 601 et seq.). Petitioner is a handler under Order No. 131 
regulating the handling of milk in the Central Arizona Marketing 
Area (7 CFR 1131). The petition recites in brief that in Sep- 
tember 1971 the United Dairymen’s Association, a cooperative 
association of producers, refused to sell petitioner any more milk, 
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that petitioner purchased milk from a Los Angeles, California, 
dealer in September 1971 and was billed by the market adminis- 
trator for $2,256.82 pursuant to sections 1131.70 through 1131.80 
of the order. Petitioner asks that it be exempted from the order 
effective September 1, 1971, until February 1972 when it will 
qualify for exemption as a producer-handler. 


The application for interim relief should be denied. Petitioner 
fails to show irreparable injury absent interim relief. Petitioner’s 
problem seems to be inability to obtain milk from producers in 
Arizona. But at any rate any payments required by the order pro- 
visions can be refunded to petitioner from the producer-settle- 
ment fund if petitioner should succeed on the merits. Moreover, 
petitioner has not demonstrated that there is a reasonable cer- 
tainty or even a likely prospect that it will succeed on the merits 
after hearing, etc. The petition states only that imposition of the 
order provisions complained of is “. . . a violation of the ‘due 
process’ and equal protection clauses of the Constitution of the 
United States.” 


Finally, in any event, the application should not be granted 
because of adverse effects upon the producer and public interests. 
See In re Sherman Fitzgerald d/b/a Sher-Von Dairy, 29 A.D. 
1119 (1970) and the cases cited therein. 


The application for interim relief is denied. 


(No. 14,322) 


In re HAWTHORN-MELLODY, INC. AMA Docket No. M 30-1. De- 
cided December 7, 1971. 


Definition—Fluid milk products—Concentrated or condensed skim milk— 
Dismissal of petition 


Where the market administrator correctly determined that concentrated or 
condensed skim milk is not a fluid milk product within the meaning of 
the order provisions, the petition is dismissed. 


Alan L. Unikel, Chicago, Ill., for petitioner. 
Victor W. Palmer for respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). Petitioner is a handler sub- 
ject to Order No. 30 (7 CFR Part 1030) regulating the handling 
of milk in the Chicago regional marketing area. 


Petitioner’s grievance is that the market administrator for the 
order held that a milk supply plant of petitioner’s, known as the 
Whitewater “A” plant did not qualify as a “pool plant” under 
the order for the month of September 1968 and that, therefore, 
petitioner had to pay an additional $61,703.56 to the producer- 
settlement fund under the order in connection with its obligations 
with respect to its other plants which were “pool plants.” 


An answer to the petition was filed by the Consumer and 
Marketing Service, United States Department of Agriculture, 
upholding the market administrator’s action. A hearing was held 
before Dorothea A. Baker, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. The hear- 
ing examiner issued a recommended decision to the effect that the 
petition should be dismissed. Petitioner filed exceptions to the 
recommended decision. 


The outcome of the proceeding hinges upon the definition of 
“fluid milk products” in section 1030.7 of the order. Section 
1030.11(b) of the order requires that for the Whitewater supply 
plant to qualify as a pool plant it would have to ship not less than 
40 percent of the Grade A milk received from dairy farmers 
in the form of “fluid milk products” to designated types of out- 
lets affiliated with the Chicago market. In September 1968 the 
Whitewater plant shipped concentrated (condensed) skim milk 
to such outlets which, if considered a “fluid milk product,” as 
defined would qualify the Whitewater plant as a “pool plant” for 
that month. If the concentrated skim milk is not considered a 
“fluid milk product” the plant fails to qualify as a “pool plant” 
for that month. 


The definition of “fluid milk product” in section 1030.7 of the 
order is as follows: 


“Fluid milk product. 


“ ‘Fluid milk product’ means milk, skim milk, butttermilk, 
flavored milk, flavored milk drinks, sweet cream, and any 
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mixture in fluid form of such products, including filled milk. 
It also includes sour cream and sour cream products which 
are labeled Grade A. Eggnog, including custards and pud- 
dings, ice cream mix, frozen dessert mix, yogurt, aerated 
cream products, evaporated and condensed milk or skim milk 
and sterilized products in hermetically sealed containers shall 
not be fluid milk products pursuant to this section.” 


The hearing examiner in her recommended decision thoroughly 
examined the issues involved and concluded that the market ad- 
ministrator correctly determined that concentrated or condensed 
skim milk was not a fluid milk product under the definition 
quoted above. We agree with the rulings of the hearing examiner 
and therefore see no point in repeating her findings and conclu- 
sions. 


Accordingly, the hearing examiner’s recommended decision as 
supplemented hereby is adopted as the final decision herein. The 
relief requested by the petition is denied and the petition is dis- 
missed. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as re-enacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by the Petitioner, 
a handler subject to Order No. 30 (7 CFR Part 1030), which 
regulates the handling of milk in the Chicago regional marketing 
area, and which became effective on July 1, 1968. 


The Petitioner challenges the Market Administrator’s interpre- 
tation of the provisions of Order No. 30 to the effect that Peti- 
tioner’s milk supply plant in Whitewater, Wisconsin, known as 
the Whitewater “A” plant, did not qualify as a “pool plant” for 
the month of September 1968 whereby Petitioner was required 
to pay an additional $61,703.56 to the producer-settlement fund 
for the month of September 1968 with respect to its operation of 
other plants which are conceded to be pool plants under Order 
No. 30. Under Section 1030.11(b) of the Order, for the White- 
water supply plant to qualify as a pool plant for the month of 
September 1968, it was required to ship not less than 40 percent 
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of the volume of Grade A milk it received from dairy farmers in 
the form of fluid milk products to designated types of outlets 
affiliated with the Chicago market. The petition contends that 
certain shipments of concentrated (condensed) skim milk were 
shipments of a “fluid milk product” as defined in Section 1030.7 
of the Order which should have been counted toward qualifying 
the Whitewater “A” plant as a pool plant. Petitioner thereby 
contends that the obligation to pay $61,703.56 imposed by the 
Market Administrator in connection with Order No. 30 on the 
balance of its total operations, was not in accordance with law. 
It has prayed that the Secretary find that the pertinent concen- 
trated skim milk was a “fluid milk product ;” that the Whitewater 
“A” plant qualified as a pool plant for September 1968; and that 
in the event the Secretary were to find that the concentrated 
skim milk shipped from the Whitewater “A” plant was not a 
“fluid milk product,” then, in such event, the Whitewater “A” 
plant should be exempt from the requirements of Section 1030.11- 
(b) (4) of the Order for September 1968, so that it might qualify 
as a pool plant for that month. At the prehearing conference 
held February 12, 1970, Petitioner indicated it did not intend to 
pursue the last part of its prayer relating to exemption from the 
requirements of Section 1030.11 (b) (4). 


The petition was filed on August 25, 1969 and was subsequently 
amended by an amendment to the petition which was received 
without objection at the oral hearing on May 13, 1970. On Sep- 
tember 3, 1969, Respondent filed an application to dismiss por- 
tions of the petition. On September 15, 1969, Petitioner filed its 
response to the application to dismiss portions of the petition. 
On November 7, 1969, the Judicial Officer filed his ruling on the 
application to dismiss wherein he granted Respondent’s appli- 
cation and dismissed the part of the petition headed “Argument.” 
On November 20, 1969, Respondent filed an answer to the re- 
maining portions of the petition. A prehearing conference was 
held on February 12, 1970, in Chicago, Illinois, before Dorothea 
A. Baker, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, Washington, D.C. A 
report of the prehearing conference was filed on February 16, 
1970, by the Hearing Examiner, and on May 13, 1970, an oral 
hearing was held before her on the issues in Chicago, Illinois. 
Petitioner was represented by John Paul Stevens and Alan L. 
Unikel, attorneys, Chicago, Illinois. By document dated October 
15, 1970, and filed November 2, 1970, John Paul Stevens withdrew 
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as attorney for Petitioner. Respondent was represented by 
Victor W. Palmer, attorney, Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. At the 
close of the hearing, the Hearing Examiner set the time for the 
filing of Petitioner’s opening and reply briefs and Respondent’s 
answering brief. Thereafter, extensions of time for the filing of 
briefs were granted the parties. 


PROPOSED FINDINGS OF FACT 


1. Petitioner, Hawthorn Mellody, Inc., is a corporation organ- 
ized under the laws of the State of Delaware on October 16, 1968. 
It is the successor in interest to Hawthorn-Mellody, Inc. which 
was also a Delaware corporation. For purposes of convenience 
of reference the term “Petitioner” will be used herein to refer 
to both Hawthorn Mellody, Inc. and its predecessor, Hawthorn- 
Mellody, Inc. unless the context requires further identification. 


2. Petitioner has its principal place of business in Chicago, 
Illinois; operates, and operated at all times pertinent hereto, milk 
bottling, processing and distributing plants serving the Chicago 
regional marketing area, including among others, a bottling plant 
in Chicago, and three plants in Wisconsin known as the White- 
water “A”, the Whitewater “B’, and the Whitewater “Fluid” 
plants; and is a handler subject to Order No. 30. The three 
Whitewater plants are located geographically relatively close 
distances to each other. 


3. On April 12, 1967, a notice of hearing was issued advising, 
inter alia, of a public hearing to be held in Chicago, Illinois, on 
May 3, 1967, and in Milwaukee, Wisconsin on May 16, 1967 (32 
F.R. 6035). The notice advised that evidence would be received 
at the public hearing in respect to the need for a marketing 
agreement or order in the proposed areas and “whether provi- 
sions specified in the proposals or some other provisions appropri- 
ate under the terms of the Agricultural Marketing Agreement 
Act of 1937, as amended, will tend to effectuate the declared policy 
of the Act.” 


The notice included Proposal No. 1 (made by the Pure Milk 
Associates), among the provisions proposed, which proposal (§ 
1030.7) defined “Fluid milk product” as meaning: 


“* * * milk, skim milk, buttermilk, flavored milk, flavored 
milk drinks, fluid filled milk products, sour cream, and sour 
cream products labeled Grade A, cream or any mixture ir 
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fluid form of cream and milk or skim milk: Provided, That 
eggnog, ice cream mix, frozen dessert mix, aerated cream 
products, evaporated and condensed milk or skim milk and 
sterilized products in hermetically sealed containers shall not 
be fluid milk products pursuant to this section.” 


A pool plant was defined under Proposal No. 1 (§ 1030.12) to 
mean, inter alia: 


“* * * (b) A ‘regular pool supply plant or reload point’ is any 
supply plant or reload point that was a pool plant under order 
Nos. 30, 38, 39, and 51 for each of the twelve (12) months of 
May 1965 through April 1966 and meets the following re- 
quirements : 


(1) For each of the months from April 1966 through the 
moth determined by the Department as the representative 
month for referendum purposes on this part, the milk re- 
ceived at the plant continues to meet the Grade A milk re- 
quirements for use in fluid milk products of the health au- 
thority which approved the plant or reload point during the 
months of May 1965 through April 1966; and 


(2) After the effective date of this part at least 20 per- 
cent, or the call percentage announced by the market admin- 
istrator pursuant to paragraph (f) of this section, whichever 
is greater, of the volume of Grade A milk received from dairy 
farmers during the month is: 


(i) Shipped in the form of fluid milk products to and 
physically received in pool plants pursuant to paragraph (a) 
of this section; and 


(ii) Shipped as a fluid milk product to a partially regu- 
lated distributing plant and assigned to Class I pursuant to 
§ 1030.43(d). * * *” 


The aforesaid notice of hearing also included Proposal No. 2 
which was made by the Association of Operating Dairy Coopera- 
tives to the effect that the Association of Operating Dairy Co- 
operatives supported Proposal No. 1 with the following modifica- 
tion to § 1030.12(b), as follows: 


“Proposal No. 2. Modify § 1030.12 of Proposal No. 1 as 
follows: 


A. The introductory text of § 1030.12 (b): ‘Regular pool 
supply plant or reload point’ is any supply plant or reload 
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point that was a pool plant under orders No. 30, 38, 39, and 
51 for each of the twelve (12) months of May 1965 through 
April 1966; and after the effective date of this part, meets 
the following requirements: 


** * 


A proposal (No. 7) by Gehl Guernsey Farms, Inc., which was 
also published in the aforesaid notice of hearing put forth a modi- 
fication of Proposal No. 1, supra, by deleting § 1030.12(c) and 
revising § 1030.12(b) as follows: 


“(b) A ‘pool supply plant or reload point’ is any supply 
plant or reload point that meets the following requirements: 


(1) Delete entirely. 


(s) After the effective date of this part at least 20 percent, 
or the call percentage announced by the market administrator 
pursuant to paragraph (f) of this section, whichever is 
greater, of the volume of Grade A milk received from dairy 
farmers during the month is: 


(i) Shipped in the form of fluid milk products to and 
physically received in pool plants pursuant to paragraph (a) 
of this section; and 


(ii) Shipped as a fluid milk product to a partially regu- 
lated distributing plant and assigned to Class I pursuant to 
§ 1030.43 (d).” 


Proposal No. 9, made by the Pure Milk Products Cooperative 
and Proposal No. 11 (a proposed modification of Proposal No. 1) 
made by the Beatrice Foods Company, were to the following 
effect : 


“$ 1030.7 Fluid milk product. 


‘Fluid milk product’ méans milk, skim milk, buttermilk, 
flavored milk, flavored milk drinks, yogurt, sour cream, sour 
cream products labeled Grade A, cream or any mixture in 
fluid form of cream and milk or skim milk: Provided, That 
eggnog, ice cream mix, frozen dessert mix, aerated cream 
products, evaporated and condensed milk or skim milk and 
sterilized products in hermetically sealed containers shall not 
be fluid milk products pursuant to this section. 
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* * * *” 


Proposal No. 9 by the Pure Milk Products Cooperative was 
also a proposal relating to the definition of a “pool plant,” and, 
in part was to the effect: 


“§$ 1030.12 Pool plant. 


‘Pool plant’ means a plant (except an other order plant or 
the plant of a producer-handler) specified in paragraph (a), 
(b), or (c) of this section: Provided, That if a portion of a 
plant is physically separated from the Grade A portion of 
such plant and is not approved by any health authority for 
the receiving, processing, or packaging of any milk product 
for Grade A disposition, it shall not be considered a part of 
a pool plant pursuant to this section. 


se * * 


(b) A supply plant which: 


(1) During the first 3 months after the effective date of 
this order holds a permit to sell milk to a distributing plant 
as defined in § 1030.9 and declares in writing to the market 
administrator before the lst day of the month that it wishes 
to be considered as a pool plant; 


(2) Beginning 3 months after the effective date of this 
order, during the month ships to a distributing plant, as de- 
fined in § 1030.9, at least 30 percent of its Grade A producer 
receipts of butterfat and/or skim milk: Provided, That 8.77 
pounds of milk solids not fat shall be considered equivalent 
to 100 pounds of producer receipts of skim milk for purposes 
of pool plant qualification under this paragraph; or 


** * * 


(c) A supply plant which during each of the preceding 
three months has qualified as a pool plant and, which: 


(1) For each month except March, April, May, and June 
declares in writing to the market administrator by the 5th 
day of the month the amount of milk which it is willing to 
dispose of for use in products required to be made from 
Grade A milk for sale in the marketing area, which amount 
shall not be less than 50 percent of the total amount of milk 
to be pooled by such plant during the month; and * * * *” 


4. A public hearing was held in 1967 in Chicago, Illinois on 
May 3-12; in Milwaukee, Wisconsin, on May 16-19; and in Rock- 
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ton, Illinois, on May 22-26, to receive testimony and other evi- 
dence on the proposals.’ 


5. On December 26, 1967, a recommended decision was issued 
by the Department which was published in the Federal Register 
(32 F.R. 21054). Said recommended decision provided all inter- 
ested parties an opportunity to file exceptions to the matters con- 
tained therein.? 


6. On January 17, 1968, the Department issued a notice ex- 
tending the time for filing exceptions to February 18, 1968 (33 
F.R. 768). 


7. On May 15, 1968, a final decision was issued by the Depart- 
ment which was published in the Federal Register (33 F.R. 
7516). Certain modifications were made in the final decision 
from the recommended decision and it was indicated that the ex- 
ceptions filed by interested parties were considered by the Depart- 
ment in arriving at the findings and conclusions contained in the 
final decision. 


8. A referendum of producers was thereafter held to determine 
whether the requisite percentage approved the promulgation of 
the Order as set forth in the final decision. The Secretary deter- 
mined that the requisite percentage did so approve, and, on June 
13, 1968, Order No. 30 was issued which became effective on July 
1, 1968 (33 F.R. 9005). 


9. Order No. 30 as promulgated and made effective contained, 
inter alia, provisions pertaining to fluid milk product definition, 
and supply plant qualifications that were, in all respects pertinent 
hereto, identical to those contained in the recommended decision.*® 


10. These provisions of the Order remained unchanged until a 
recent amendment of the Order was issued on July 28, 1970, 
which became effective August 1, 1970 (35 F.R. 12263). 


11. On January 12, 1968, subsequent to the issuance of the 
recommended decision, and prior to the deadline as thereafter 
extended for filing exceptions, the Market Administrator, 


1. The transcript of the public hearing consists of 2517 pages and the record includes 82 
exhibits. The relative merits of the proposals pertinent to this proceeding were explored and 
discussed during the hearing, as for example in Exhibit No. 19; Tr. 68, 377-399, 412-431, 
453-479, 563-565, 1576, 1742, and 2448-2450. 

2. Numerous exceptions were filed to the recommended decision. 

8. Although not a change pertinent to the questions before us, the introductory text of 
§ 1030.11(b) did add after the words “A supply plant,’ the phrase, “or a facility at which 
milk received from farms in a tank truck is commingled with other milk for further ship- 
ment.” 
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Andrew Colebank, and Herbert R. Hitchner, the Assistant Market 
Administrator for the Chicago regional marketing area attended 
a meeting at the offices of Associated Milk Dealers. Also in at- 
tendance was Mr. Joseph Stoklas who was an executive of the 
Petitioner corporation which was a member of Associated Milk 
Dealers. Mr. Hitchner pointed out to the people in attendance 
that shipments of condensed skim milk did not apply under the 
recommended order provisions toward qualification of supply 
plants. 


12. Subsequent to that meeting, Associated Milk Dealers filed 
an exception,‘ in behalf of its members to the recommended de- 
cision. The pertinent language of the exception is as follows: 


“THE POOL PLANT PROVISION REQUIRES SOME 
MINOR REVISIONS AND CLARIFICATIONS 


“Generally speaking, the Association’s position on the pro- 
visions relating to pool plant qualification is favorable. This 
association has for many years endeavored to get more 
stringent provisions incorporated into the order to provide 
a means of making milk available to fluid dealers when it 
was needed, and to discourage manufacturing plants from 
riding the pool for the sole purpose of participating in the 
Class I returns. 


“However, there are some details which we believe were 
not fully spelled out in the Decision which should be defined 
in detail as follows: 


“1, CONDENSED SKIM MILK SHIPPED TO DISTRIB- 
UTING PLANTS SHOULD COUNT TOWARD SUP- 
PLY PLANT QUALIFICATION 


“One of the major changes in the last few years in mar- 
keting of fluid milk products is the unprecedented demand 
for lower fat products such as skimmed milk, 2 per cent 
milk, half and half, etc. It was found that fortification of 
these products by adding nonfat solids has brought about 


4. Associated Milk Dealers, Inc. filed exceptions on February 19, 1968. Prior to that time, 
on August 3, 1967, proposed findings and a brief were filed which recited, among other things, 
that, ‘‘Representatives of the Association were in attendance at the hearing.” It was further 
recited that “We support the proposal of the Pure Milk Association with respect to the pool 
plant requirements and the call provision. The major underlying cause creating the situation 
which makes consolidation of the orders mandatory has been the existence of the divergent 
pool plant provisions in orders within or contiguous tot Wisconsin. **** ". On page 4 of its 
brief a discussion ensued as to their view of what the pool plant provisions should seek to 
rectify and what they should be as regards regulation. It was concluded that, ““The pooling 
provisions by Pure Milk Association are supported by Associated Milk Dealers, Inc., and are 
the minimum necessary to achieve stability in this area.” 
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greatly increased consumer acceptance. Generally, these 
added solids come in the form of condensed skim milk being 
added to the product so fortified. 


“Under the provisions of the Recommended Order, the 
milk dealer so using the condensed skim is charged the Class 
I price for the volume of condensed so used. Inasmuch as this 
product returns the Class I price to producers and to assure 
an adequate supply of the product to the dealers, we recom- 
mend that Section 1030.11(b) be revised so that shipments 
of condensed skim milk from a supply plant to a pool distrib- 
uting plant be taken into account in determining whether or 
not a supply plant has met the minimum shipping require- 
ments.” 


13. In addition to such exceptions filed by Associated Milk 
Dealers, the Secretary in arriving at his final decision consid- 
ered numerous exceptions filed by others® to the recommended 
decision including those filed by the Borden Company, and Pure 
Milk Producers Co-operative, the pertinent language of which is: 


(a) The Borden Company: 


“Condensed Skim Milk Shipped to Distributing Plants 
Should Count Toward Supply Plant Qualification 


“Condensed skim milk shipped from a supply plant to a 
distributing plant is generally used in the fortification of 
Class I products. Under the provision of the recommended 
order the handler is charged the Class I price for the volume 
of condensed so used. 


“Inasmuch as this product returns the Class I price to 
producers, we recommend that Section 1030.11(b) be re- 
vised so that quantities of condensed skim milk shipped 
from a supply plant to a pool distributing plant be taken 
into account in determining whether a supply plant has 
met the minimum shipping requirements for qualification. 
We recommend, that for purposes of qualification, the con- 
densed skim milk be converted to a fluid skim equivalent. 
The supply plant, in order to qualify, must account for its 
total receipts from producers. It does not seem logical to 
penalize the supply plant, for purposes of qualification, 
because it has removed some of the water from the skim 
milk prior to shipment.” 


6. Others filing exceptions relating to the pertinent provisions included R. J. Rous, Inc.; 
Sealtest Foods; and Beatrice Foods Co. 
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(b) Pure Milk Products Co-operative: 


“CONCENTRATED SKIM MILK AND POOL PLANT 
QUALIFICATION 


“The Chicago area market has long utilized a consider- 
able amount of concentrated skim milk in a variety of 
products normally made in the fluid milk plant. Concen- 
trated skim milk has long been used in fortification of prod- 
ucts included in the ‘fluid milk product’ definition of the 
recommended order. It has also been used in such products 
as cottage cheese, ice cream, eggnog, custards, puddings etc. 
Such products are a definite and integral part of the fluid 
milk business. Concentrated skim milk is often an essential 
ingredient in their production. 


“Inasmuch as concentrated skim milk is a regular and 
necessary part of the fluid milk operation of the area, any 
concentrated milk actually used in the manufacture of such 
products should be recognized and considered as part of the 
delivery of country supply plants on a whole milk basis 
for purposes of pool plant qualification. 


“Because concentrated skim milk is actually the whole 
fluid skim milk with only the water removed, it should be 
considered as representing its original volume before the 
water was removed in the pool plant qualification percent- 
age computation.” 


14. These exceptions were considered by the Department in 
arriving at its final decision and were rejected, 33 F.R. 7517 
at page 7527: 


“Exceptions were filed to the failure to establish greater 
performance standards to obtain pool status. Other excep- 
tions would establish somewhat lesser performance stand- 
ards. The record evidence fails to support the need for 
either greater or lesser standards than those herein pro- 
posed.” 


15. The Market Administrator and his staff immediately sub- 
sequent to approval of the final decision by the producer refer- 
endum, held various meetings with members of the industry and 
sent them explanatory communications to make clear to them 
and their personnel the Order’s terms and provisions and the 
procedures to be followed in preparing and filing with the 
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Market Administrator the various reports required under the 
Order. 


16. The Market Administrator consistently advised by way 
of these meetings and communications that shipments of con- 
densed skim milk by a supply plant would not count toward its 
qualification as a pool plant under the Order. In attendance at 
these meetings were Mr. Joseph Stoklas, Mrs. Lottie Kieres, 
and Mr. Glen Wiedenhoeft as Petitioner’s representatives. 


17. Under Order 30, a milk supply plant which had Grade A 
receipts for a given month could qualify as a “pool plant” for 
that month if greater than a specified minimum percentage of 
its Grade A receipts were shipped as fluid milk products to milk 
distributing plants during that month. 


18. The first month for which pool plant qualification was 
determined under the qualification requirements of Order 30 
was August 1968. The controversy in this proceeding has to do 
with the month of September, 1968. 


19. If the Whitewater “A” plant qualified as a pool plant for 
the month of September, 1968, Petitioner would be entitled to a 
credit of $61,703.56 to its account and would be chargeable with 
debits of $1,488.86 and $546.89 with the producer-settlement 
fund. 


20. Upon the Order becoming effective, Petitioner established 
the practice of submitting a consolidated monthly report of the 
receipts and utilization of milk for all of its plants subject to 
the Order. This report was prepared in its principal office in 
Chicago. It was prepared from reports sent to Chicago from 
Petitioner’s various plants including a consolidated report pre- 
pared in Waukesha covering Petitioner’s three separate plants in 
Wisconsin. 


21. Examination of the consolidated reports filed by Petitioner 
of its total receipts and utilization of milk products during the 
months of July and August 1968, in conjunction with the reports 
prepared in Waukesha of the July and August 1968 receipts 
and utilization of milk by the three Wisconsin plants, and the 
reports of receipts of fluid milk products in July and August 
1968 from sources other than producers by the Chicago bottling 
plant shows that Petitioner did not include shipments of con- 
densed skim milk from the Whitewater “A” plant to the Chicago 
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bottling plant as shipments of fluid milk product by Whitewater 
‘eo 

22. The Market Administrator’s computations of the pool plant 
performance of the Whitewater “A” plant based upon these re- 
ports for the months of July and August, did not include ship- 
ments of condensed skim milk as shipments of fluid milk product. 
No complaints were received from the Petitioner upon the returns 
of these computations to its Chicago office. For the months of 
July and August, 1968, shipments of condensed skim milk would 
not have been needed for pool plant qualification purposes. 


23. Examination of the consolidated report filed by Petitioner 
of its total utilization of milk products during the month of 
September, 1968, in conjunction with the report prepared in 
Waukesha of September, 1968, receipts and utilization of milk by 
the three Wisconsin plants, and the report of receipts of fluid 
milk products in September, 1968, from sources other than pro- 
ducers by the Chicago bottling plant, establishes that Petitioner 
did not include September shipments of condensed skim milk from 
the Whitewater “A” plant to the Chicago bottling plant as ship- 
ments of fluid milk product by Whitewater “A”. 


24. The Market Administrator’s computation of the pool plant 
performance of the Whitewater “A” plant, based upon Peti- 
tioner’s report for the month of September, 1968, which did not 
include shipments of condensed skim milk as shipments of fluid 
milk product revealed that the Whitewater “A” plant shipped 
only 38.9 percent of the volume of Grade A milk it received from 
dairy farms that month to designated outlets in the form of fluid 
milk product, and not the 40 per cent required under the Order. 


25. Although the Whitewater “A” plant had not shipped the 
requisite percentage of fluid milk products as required by the 
Order, the Market Administrator afforded Petitioner the oppor- 
tunity to determine whether additional shipments of fluid milk 
products had actually been made that month and billed Petitioner 
as if the Whitewater “A” plant had qualified as a pool plant, 
whereby Petitioner was sent a credit memorandum, and there- 
after a check, in the amount of $10,018.07. 


26. On or about October 22, 1968, the Market Administrator 
sent auditors to Petitioner’s Wisconsin plants in Whitewater and 
Waukesha to determine whether there had been shipments of 
fluid milk by Whitewater “A” in addition to those shown on 
Petitioner’s September reports. 
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27. The audit was conducted under the supervision of Mr. 
Ralph Mraz, Chief of Field Audits for the Market Adminis- 
trator’s Office, who personally visited the Whitewater “A” plant 
at which time certain UARCO tickets, allegedly pertaining to 
additional September, 1968, shipments of skim milk from the 
Whitewater “A” plant to the Whitewater fluid plant, were ex- 
hibited and which Mr. Mraz determined were out of sequence 
and did not accord with the Petitioner’s customary practices 
respecting the issuance of UARCO tickets for loads of milk 
shipped. 


28. The Market Administrator’s Office then contacted Mr. 
Joseph Stoklas at Petitioner’s Chicago Office and advised him of 
these documents that had been exhibited which purported to sub- 
stantiate additional shipments of fluid skim milk. Mr. Stoklas 
thereafter advised the Market Administrator’s Office that there 
were no additional shipments and that the original report sub- 
mitted by Petitioner was correct. 


29. It was after the Market Administrator returned the cor- 
rected report that Petitioner first suggested that the Order lan- 
guage, in the opinion of certain of their employees in Wisconsin, 
permitted inclusion of shipments of condensed skim milk by a 
supply plant as shipments of fluid milk product to qualify it as 
a pool plant. 


30. Upon determining that the original report by Petitioner for 
the month of September, 1968, was correct, the Market Adminis- 
trator sent Petitioner an adjusted bill for that month wherein 
Petitioner was requested to pay $61,703.56 to the Market Admin- 
istrator. At the same time, Petitioner was sent checks for 
$1,488.86 and $546.69 representing offsetting debits owed it be- 
cause of the lesser amount of pooled milk it was determined to 
have handled. Petitioner did subsequently pay the $61,703.56 as 
billed. 


31. The Market Administrator’s determination was in accord- 
ance with law that, under the terms and provisions of Order No. 
30 effective for the month of September, 1968, shipments of con- 
densed skim milk were not shipments of a fluid milk product, and 
hence could not be counted in determining whether or not a 
supply plant, such as Petitioner’s Whitewater “A” plant, met the 
requisite shipping requirements to qualify as a pool plant that 
month. 
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32. Petitioner’s Whitewater “A” plant failed to qualify as a 
pool plant for the month of September, 1968. 


33. A hearing to consider, among other things, proposals to 
amend Order No. 30 with respect to pool plant qualification 
requirements, was commenced on August 20, 1969, after due 
notice (34 F.R. 12529). A recommended decision was issued by 
the Secretary regarding the proposed amendments on February 
27, 1970 (35 F.R. 4064).° A Partial Final Decision was issued 
July 13, 1970 (35 F.R. 11494). In both the recommended decision 
and the Partial Final Decision, recognition and consideration 
were accorded to a large number of basic and complex problems 
requiring resolution in order to establish standards under which 
supply plants would be permitted pool plant qualification. In the 
course of that amendment proceeding it was made perfectly clear: 


“The order presently does not include the shipments of 
condensed skim milk as a qualifying shipment since such 
condensed skim milk is not a fluid milk product.” (Emphasis 
added) (35 F.R. 4069). 


It was not until after the Order had been amended (July 28, 
1970, effective August 1, 1970 (35 F.R. 12263)) that shipments 
of condensed skim milk could, in some instances, be counted as 
shipments toward meeting the pool plant qualification require- 
ments. 


RATIONALE 
and 
PROPOSED CONCLUSIONS 


The parties are agreed that the issue in this proceeding is 
whether or not concentrated skim milk’ shipped from the White- 
water “A” plant to Petitioner’s Chicago bottling plant in Sep- 
tember, 1968, may be counted toward meeting the pool plant per- 
centage qualification requirements for the Whitewater “A” plant. 


6. The hearing record in the aforesaid amendment hearing consisted of 1071 pages of 
transcript and 55 exhibits. An examination thereof, together with the proposed findings, 
briefs, and exceptions filed by the interested parties discloses that less than unanimous views 
had to be considered by the Secretary prior to his final decision with respect to the amend- 
ment hearing. 

7. For purposes of our discussion, there is no distinction made between “concentrated” 
skim and “condensed” skim milk, (Tr. 87), which results from an evaporation process. The 
weight of the concentrated skim milk, as here pertinent, which was shipped from the White- 
water “A” plant to Petitioner’s Chicago bottling plant was the actual weight thereof and did 
not represent the skim milk equivalent of such concentrate. The weight of the skim milk 
equivalent of such concentrate would be greater than the actual weight thereof since it 
would have included the water which was removed in the condensing operation. However, the 
Petitioner correctly points out that it is making no claim to the weight of the skim milk 
equivalent and that this is not material to this matter. 
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This issue arises by virtue of the Market Administrator’s deter- 
mination that Petitioner’s Whitewater “A” plant did not meet 
the 40 percent qualification requirements for pool plant status. 
Simply stated, we must decide whether or not concentrated skim 
milk was a “fluid milk product” under the applicable provisions 
of the Order in September, 1968. 


We have noted that discrepancies® exist in the record as to the 
quantity of concentrated skim milk shipped from the Whitewater 
“A” plant in September, 1968. Petitioner’s Exhibit No. 3 sets 
forth that 256,820 pounds of concentrated skim were shipped. 
The Complaint alleges that 251,510 pounds were shipped which 
was at variance with the figures reported in the Petitioner’s con- 
solidated report for September, 1968. Petitioner, on brief, 
acknowledges these discrepancies, and has used the figures from 
its Exhibit No. 3. However, Petitioner states, and we agree, that 
such differences are not material and in no way alter the issues 
to be resolved. The record indicates that Petitioner was billed, 
and subsequently paid, the amount of $61,703.66 to the producer- 
settlement fund and that it was sent checks for $1,488.86 and 
$546.69, representing offsetting debits owed it because of the 
lesser amount of pooled milk it was determined to have handled. 


In support of its contention that concentrated skim milk is 
included in the definition of “fluid milk product,” the Petitioner 
puts forth the following arguments: 


1. The language used in the definition of the term “fluid milk 
product” in Section 1030.7 of Order 30 (7 C.F.R. 1030.7) clearly 
includes concentrated skim milk; 


2. The regulatory scheme behind 7 C.F.R. §1030 supports an 
interpretation of “fluid milk product” which includes concen- 
trated skim milk utilized to fortify a fresh fluid milk product; 


3. The regulations themselves indicate that at least some of 
the concentrated skim should be classified as Class I and therefore 
as a fluid milk product; and 


4. An interpretation of Order 30 which excludes concentrated 
skim from the definition of fluid milk products would be com- 
pletely without support in the findings, the evidence, or the argu- 
ments which preceded the promulgation of the Order. 


The arguments of Respondent are to the effect that: 


8. Such discrepancies are small and would not alter the outcome of this case. 
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1. Our point of inquiry here is directed to whether or not the 
applicable provisions of the Order are in accordance with law 
and does not encompass questions of policy, desirability, or an 
evaluation of the effectiveness of economics and marketing regu- 
lations promulgated pursuant to the Act; 


2. The ultimate utilization of milk shipped by a supply plant 
seeking pool plant status is not determinative; 


3. The fluid milk product definition in the Order excludes con- 
densed skim milk; 


4. Numerous matters required consideration by the Secretary 
with respect to whether condensed skim milk shipments from a 
supply plant to a distributing plant used to fortify certain milk 
products should be counted toward qualification of the supply 
plant as a pool plant; such consideration was given and is amply 
supported by the rule making proceedings in this matter; and, 


5. Through mistake, or otherwise, an error was made at White- 
water “A” in counting the shipments that would qualify the 
plant under the Order. 


Prior to our exploring the respective contentions of the parties, 
it is desirable to delineate the scope of the matter before us. The 
applicable statutory provisions afford a means of adjudicating 
whether an order, a provision thereof, or an obligation imposed 
in connection therewith is “not in accordance with law” (7 
U.S.C. 608¢(15)(A)). Brown v. United States, 367 F.2d 907 
(10th Cir., 1966), cert. denied, 387 U.S. 917 (1967). This section 
of the Act contemplates a review of the correctness of the Order 
in law. It is now well established that our inquiry herein does not 
encompass questions of policy, desirability, or the evaluation of the 
effectiveness of economic and marketing regulations promulgated 
pursuant to the Act. See e.g., United States v. Mills, 315 F. 2d 
828 (4th Cir. 1963), cert. denied, 375 U.S. 819 (1963); In re 
Charles Mosley, Jr., d/b/a Cedar Grove Farms, 16 A.D. 1209, 
(1957) ; In re Clover Leaf Dairy Company, 15 A.D. 339 (1956) ; 
In re Roberts Dairy Company, 4 A.D. 84 (1945). Cf. Pacific 
States Box & Basket Co. v. White, 296 U.S. 176 (1935). 


The burden of proving that the Market Administrator’s appli- 
cation of the Order and the obligations imposed thereunder were 
not in accordance with law is on the Petitioner. Windham Cream- 
ery, Inc. v. Freeman, 230 F. Supp. 632 (D.C.N.J., 1964), aff'd, 
350 F.2d 978 (3rd Cir., 1965), cert. denied, 382 U.S. 979 (1966) ; 
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United States v. Rock Royal Co-op. Inc., 307 U.S. 533, (1939) ; 
Bailey Farm Dairy Co. v. Jones, 157 F.2d 87 (8th Cir., 1946), 
cert. denied, 329 U.S. 788 (1946). 


The Petitioner, to prevail in this proceeding must demonstrate 
that the subject concentrated skim milk was a fluid milk product 
within the meaning of the applicable provisions of the Order, or, 
alternatively, that the pertinent Order provisions are not in 
accordance with law. 


The provisions of the Order with which we are immediately 
concerned are: 


“§ 1030.7 Fluid milk product. 


“Fluid milk product” means milk, skim milk, buttermilk, 
flavored milk, flavored milk drinks, sweet cream, and any 
mixture in fluid form of such products, including filled milk. 
It also includes sour cream and sour cream products which 
are labeled Grade A. Eggnog, including custards and pud- 
dings, ice cream mix, frozen dessert mix, yogurt, aerated 
cream products, evaporated and condensed milk or skim 
milk and sterilized products in hermetically sealed contain- 
ers shall not be fluid milk products pursuant to this section.” 


“§ 1030.11 Pool Plant 


* * * * 


(b) A supply plant, or a facility at which milk received 
from farms in a tank truck is commingled with other milk 
for further shipment from which the quantity of fluid milk 
products moved during the month in accordance with sub- 
paragraphs (1), (2), and (3) of this paragraph is not less 
than the percentages specified in subparagraphs (4) and (5) 
of this paragraph subject to subparagraphs (6), (7), and 
(8) of this paragraph, of the volume of Grade A milk re- 
ceived from dairy farmers at such plant or facility, including 
producer milk diverted-under § 1030.16. 


(1) To pool plants pursuant to paragraph (a) of this 
section; 


(2) To plants of producer-handlers; 


(3) To partially regulated distributing plants and assigned 
to Class I milk disposed of in the marketing area from such 
plants pursuant to § 1080.44(d) (8) (i); 
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(4) Such percentages after July 1968 shall be not less than 
40 percent in each of the months of September, October, and 
November and 30 percent in all other months, except that a 
plant which is a pool plant pursuant to this paragraph dur- 
ing each of the months of August through December shall be 
a pool plant for each of the following months of January 
through July unless: 


(i) The milk received at the plant does not continue to 
meet the Grade A milk requirements for use in fluid milk 
products distributed in the marketing area; or 


(ii) Written application is filed by the plant operator with 
the market administrator on or before the first day of any 
such month requesting the plant be designated a nonpool 
plant for such month and each subsequent month through 
July during which it would not otherwise qualify as a pool 
plant. 


* * * *?? 


The Act permits the Secretary of Agriculture, after notice and 
hearing, to issue orders regulating the marketing of milk in 
given areas. The regulatory scheme provides a method of pooling 
so that all producers (farmers) are paid a minimum uniform or 
blend price by handlers. The handlers are required to account to 
the Secretary of Agriculture’s designee (the Market Adminis- 
trator) for the actual use made of the milk. The blend prices paid 
by handlers to producers, in some instances, may not equal the 
use value of the milk. Under the Act necessary adjustments are 
made through a producer-settlement fund administered by the 
Market Administrator. Handlers whose use value exceeds the 
blend price make payments into the Fund, while handlers whose 
use value is less than the blend price participate in proceeds from 
the Fund. There is a provision for payment by handlers, on a 
pro-rata basis, of the expense of administering the Fund. 


This same rationale is set forth by Respondent in its brief 
which sets forth that the end to be attained by classifying milk 
products is that of assessing the real value of the products to the 
handler upon their use by the handler, or as utilized at the point 
in subsequent dispositions designated in the Order. Accordingly, 
a handler is to be held accountable at Class I prices for milk 
which captured the prime milk market realizing higher returns, 
and only at Class II prices if the milk was ultimately disposed 
of in surplus channels realizing low economic yields. 
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The problems of determining which supply plants may partici- 
pate in the market-wide pool is defined in terms of different 
criteria. Here, unlike the classification provisions, it is not a 
question of the economic benefit the handler will ultimately derive 
from the milk, and what his contribution to or from the pool 
should therefore be. Instead, the concern is whether or not this 
plant is the kind of a plant that assures the market an adequate 
supply of milk to meet its daily needs. It is important in this 
context therefore to determine whether the supply plant is ship- 
ping a requisite amount of fluid milk products to the market. 


One of the principal points put forth by Petitioner is that an 
interpretation of Order 30 which excluded concentrated skim 
from the definition of fluid milk products would be completely 
without support in the findings, the evidence, or the arguments, 
which preceded the promulgation of the Order. Respondent and 
Petitioner agree that the hearing record (including the briefs 
and exceptions filed) reflects that there was considerable con- 
troversy with respect to whether shipments or condensed skim 
milk by a supply plant to a distributing plant for the fortification 
of Class I products was a qualifying shipment under the pool 
plant provision. Petitioner points out that three participants 
“unequivocally took the position that concentrated skim milk 
shipped to distributing plants should count toward supply (pool) 
plant qualification” and that, “the record is barren of any support 
for an exclusion of concentrated skim from the definition of fluid 
milk products.” 


Official notice was taken, during the oral hearing of the present 
proceeding, of the promulgation hearing evidence and record 
resulting in the above quoted pertinent provisions of the Order.’ 
It is disclosed therein, among other things, that there were sev- 
eral varying proposals with respect to defining standards which 
would set forth the requirements which had to be met by a supply 
plant for pool plant status. We have referred to these in our 
Findings of Fact, swpra..The participants in the hearing were 
well aware of the various proposals pertinent to pool plant quali- 


9. Designated and docketed as AO-361, et al: 


Notice of Hearing April 12, 1967 32 F.R. 6035 
Supplemental April 21, 1967 32 F.R. 6453 
Supplemental April 26, 1967 32 F.R. 6692 
Recommended Decision December 26, 1967 82 F.R. 21054 
Notice of Extension 
of Time January 17, 1968 33 F.R. 768 

Final Decision May 15, 1968 33 F.R. 7516 
Order Signed 3/16/68; 


Effective 7/1/68. 33 F.R. 9005 
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fication. In presenting its proposals, Pure Milk Association set 
forth in the oral testimony, among other things, that the pro- 
visions of the Chicago Order which were in effect during April, 
1966, “were duplicated * * * except for * * *: 


1. The definitions of marketing area, fluid milk product, 
pool plant and producer milk, ***”. (Tr. 68) 


This was an area which was extensively explored by interested 
parties, and a considerable amount of testimony and evidence 
was received with respect thereto. 


With respect to the pool plant provisions, testimony was given 
at the hearing pointing out that such provisions, “ *** are 
another of the interrelated definitions which determine the scope 
of regulation. These provisions are an essential part of an order 
since they are the means of identifying both distributing plants 
and supply plants which will be fully regulated under the terms 
and provisions of the order.” (Tr. 453-454). It was further noted 
in testimonial evidence that much of the controversy in recent 
years had centered around the pooling requirements for supply 
plants. (Tr. 455). Further testimony in this regard was to the 
effect that in order to share in pool funds, supply plant operators 
must perform marketing functions which contribute to providing 
an adequate and dependable supply of milk to the market. This 
means delivering milk to the fluid market in specified amounts 
and at reasonable handling charges (Tr. 455). 


The recommended decision of the Secretary’® dated December 
26, 1967, took into consideration the various proposals, proposed 
findings of fact, and briefs submitted by the interested parties 
as well as the evidence which was adduced at the hearing in 
connection therewith. At that time, the recommendation for the 
definition of “Fluid milk product” was set forth as: 


“§$ 1030.7 Fluid milk product. 


‘Fluid milk product’ means milk, skim milk, buttermilk, 
flavored milk, flavored milk drinks, sweet cream, and any 
mixture in fluid form of such products, including filled milk. 
It also includes sour cream and sour cream products which 
are labeled Grade A. Eggnog, including custards and pud- 
dings, ice cream mix, frozen dessert mix, yogurt, aerated 
cream products, evaporated and condensed milk or skim milk 


10. 32 F.R. 21054, et seq. 
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and sterilized products in hermetically sealed containers shall 
not be fluid milk products pursuant to this section. 


With respect to the definition of “fluid milk product” the follow- 
ing was set forth in the Secretary’s findings and conclusions :" 


“Fluid milk product. A definition of ‘fluid milk products’ 
is provided in the order to implement !* the drafting of the 
classification provisions. The term is intended to include 
those products which, when disposed of by handlers, are 
included in Class I milk. 


Under the proposed definition herein provided, a fluid milk 
product includes milk, skim milk, buttermilk, flavored milk, 
flavored milk drinks, sweet cream and any mixture in fluid 
form of such products including filled milk. It also means 
sour cream and sour cream products labeled Grade A. The 
definition would not include the following: eggnog, including 
custards and puddings, ice cream, frozen dessert mix, yogurt, 
aerated cream products, evaporated and condensed milk or 
skim milk, and sterilized products in hermetically sealed con- 
tainers. 


The above definition is quite similar to the fluid milk prod- 
uct definitions in the present orders and in the terminated 
Chicago order. The only significant differences involve the 
inclusion of ‘fluid filled milk products’ in the fluid milk prod- 
uct definition and the specific exclusion of certain products 
such as custards, puddings, and yogurt from such definition. 


Thereafter numerous exceptions were filed to the recommended 
decision; such exceptions were considered by the Secretary pre- 
liminarily to issuance of the final Decision and Order.'* 


It is evident that the Secretary had before him several different 
proposals with respect to the definition of a “fluid milk product” 
and the qualification provisions for supply plants; however, a 
comparison thereof with the final Order shows that the very 


11. 32 F.R. 21065. 

12. This same language appears in the Final Decision: 33 F.R. 7528. Petitioner points out 
that the definition of fluid milk products as provided in the Order was to implement the 
drafting of the classification provisions and the terminology was intended to include those 
products which, when disposed of by handlers, are included in Class I milk. We have already 
noted that the pooling plant provisions and the classification provisions serve different 
although related, functions. In this context the word “implement” can not be read to mean 
“to replace” or “‘to substitute for” the classification provisions. Instead, it must be accorded 
its ordinarily accepted meaning of, to carry out or to give practical effect to and ensure the 
actual fulfillment of the classification provisions. 
13. 33 F.R. 7516; 33 F.R. 9005. 
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last clause of each was worded identically to specifically exclude 
from the definition of “fluid milk product” certain categories or 
types of milk products. 


Both in the proposed findings and briefs, as well as in the ex- 
ceptions filed by interested parties, extensive discussion and argu- 
ment ensued with respect to these matters. For instance pool 
plant and fluid milk product definitions were specifically com- 
mented on in the briefs filed on August 2, 1967, by Sealtest 
Foods; on August 4, 1967, by the Associations of Operating Dairy 
Cooperatives; on July 31, 1967, by Mississippi Valley Producers 
Association, et al.; on July 31, 1967, by Falls Dairy Company; 
and on July 20, 1967, by Beatrice Foods Co., as well as others. 
The Associated Milk Dealers, Inc. (of which Petitioner is a mem- 
ber) filed proposed findings and a brief on August 3, 1967, set- 
ting forth, among other things, that its representatives had been 
in attendance at the hearing; that it supported the proposal of 
the Pure Milk Association with respect to the pool plant require- 
ments. On page 4 of its brief a discussion ensued as to the As- 
sociation’s view of what the pool plant provisions should seek to 
rectify and what they should be as regards regulation. It was 
concluded that, “The pooling provisions by Pure Milk Association 
are supported * * * and are the minimum necessary to achieve 
stability in this area.” 


Many exceptions were filed to the recommended Decision. No 
useful purpose would be served herein by a detailed enumeration 
of such. The Secretary clearly had before him, for consideration 
the matter of whether condensed skim milk shipped to distribut- 
ing plants should count toward supply plant qualification." 


14. The exceptions filed by The Borden Company (p. 2) specifically set forth: 
“1030.11 Pool Plant 


We would recommend the following revisions in the pool plant provisions: 
Condensed Skim Milk Shipped to Distributing Plants Should Count Toward Supply 
Plant Qualification. 


Condensed skim milk shipped from a supply plant to a distributing plant is gen- 
erally used in the fortification of Class I products. Under the provision of the rec- 
ommended order the handler is charged the Class I price for the volume of condensed 
so used. 


Inasmuch as this product returns the Class I price to producers, we recommended 
that Section 1030.11(b) be revised so that quantities of condensed skim milk shipped 
from a supply plant to a pool distributing plant be taken into account in determining 
whether a supply plant has met the minimum shipping requirements for qualification. 
We recommended, that for purposes of qualification, the condensed skim milk be 
converted to a fluid skim equivalent. The supply plant, in order to qualify, must 
account for its total receipts from producers. It does not seem logical to penalize the 
supply plant, for purposes of qualification, because it has removed some of the water 
from the skim milk prior to shipment.” 
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It is noted by the Petitioner that the proposals of the Borden 
Company and Pure Milk Products Cooperative with respect to 
the promulgation of Order No. 30 were, in effect, supporting the 
inclusion of shipments of concentrated skim milk ** toward meet- 
ing the pool plant qualification requirements. Petitioner further 
notes that no group took a position contrary to the proposals that 
concentrated skim milk shipments be counted, in some form, to- 
ward meeting the pool plant qualification requirements and that, 
in fact, no evidence was offered and no arguments were made, 
in support of the interpretation of the definition of fluid milk 
product which the Respondent advances in this proceeding. 


Be that as it may, no one proposed that condensed skim milk 
be considered as being a fluid milk product. Those proposals 
which requested that shipments of condensed skim milk by supply 
plants to distributing plants be counted in determining whether 
the supply plant qualified as a pool plant, sought modification of 
the pool plant provisions, not the fluid milk product definition. 
In short, such proposals would have counted all fluid milk product 
shipments plus all condensed skim milk used to fortify to deter- 
mine pool plant status. If on the other hand, condensed skim milk 
were a fluid milk product under the Order then handlers would 
be held accountable for all of their condensed skim milk at Class 
I prices since the Order’s classification provisions are also affected 
by the fluid milk product definition. In this respect it is to be 
noted that only a portion of condensed skim milk shipped in bulk 
is used to fortify Class I products. Petitioner uses some of theirs, 
for example, to fortify Class II products such as yogurt and egg- 
nog, and possibly ice cream mix. 


Three exceptions filed to the recommended decision were be- 
cause it did not include shipments of condensed skim milk by a 
supply plant to a distributing plant for the fortification of Class 
I products as a qualifying shipment under the pool plant provi- 
sion, and in the final decision and the final order these provisions 
were not changed. As to these exceptions and others on pool plant 
status, the final decision. 33 F.R. 7517 at page 7527, stated: 


“Exceptions were filed to the failure to establish greater per- 
formance standards to obtain pool status. Other exceptions 
would establish somewhat lesser performance standards. The 


15. The difference in the proposals was that one proposal supported the inclusion of the 
weight of the whole milk equivalent and the other supported the inclusion of the actual 
poundage of the concentrated skim milk toward meeting the pool plant requirements. 
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record evidence fails to support the need for either greater or 
lesser standards than those herein proposed.” 


One of the basic purposes of the Agriculture Marketing Agree- 
ment Act is to provide a method to insure an adequate and uni- 
form price to dairy farmers for their milk. The rather elaborate 
scheme of classification provided by the Order and authorized by 
the Act is simply one step in the process of assigning values to 
milk and milk products “in accordance with the form in which or 
the purpose for which it is used’”’,'* so that an eventual uniform 
payment, through the operation of the producer-settlement fund, 
would be made to all producers alike regardless of the uses made 
of the milk by the individual handlers. 


The purpose of a rule-making proceeding (as distinguished 
from an adversary proceeding) is to receive evidence upon which 
the Secretary can make a reasoned decision. It is obvious that 
the Secretary considered the various proposals, evidence, briefs 
and exceptions submitted by parties interested in the promulga- 
tion of Order 30. His decision had to be based, among other 
things, on the facts and circumstances as they existed at the time. 
The record evidence at the original promulgation hearing was 
found by the final decision to fail to support the need for either 
greater or lesser standards than those proposed by the recom- 
mended decision. In making such a determination the Secretary 
takes into account, inter alia, that it is essential that only those 
plants engaged in serving the fluid milk requirements of the 
market be permitted to share in the market-wide pooling of 
producer returns, if the Order is to function properly in assuring 
a supply of milk for the market. Supply plant performance 
standards, or qualification requirements for pool plant status, 
are used to identify sub-plants and to aid in carrying out the 
intent of the pricing provisions of the Order (which attracts 
the supply of milk to pool plants). To accomplish these objec- 
tives the supply plant standards need to reflect, to the extent 
practicable, the performance level needed on the part of such 
plants in meeting the fluid milk requirements of the market in 
an efficient and orderly manner. If the performance requirements 
are too “loose” there is inadequate assurance that milk pooled 
under the Order at supply plants will be made available for fluid 


16. The Agricultural Marketing Agreement Act in pertinent part provides that, 
“In the case of milk and its products, orders . . . shall contain one or more of the 
following terms and conditions, and . . . no others: 
(A) Classifying milk in accordance with the form in which or the purpose for 
which it is used...” (7 U.S.C. 608¢(5)). 
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use when needed. Conversely, if performance requirements are ( 
too “tight” it can result in some plants that are primarily engaged ‘ 
in serving the market not being able to qualify for pool plant ( 


status. He was required to look at the area with a wide and 
comprehensive perspective. He had before-him the entire output 
of milk in the area and he had to search for the best ways and 
means for its disposition. Aware of the annual consumption and 
distribution of fluid milk in the area, he had to arrange to channel 
the residue into outlets the most advantageous to the producer 
and consumer. His Order was fashioned accordingly. United 
States v. Mills, et al., supra. 


We next must consider Petitioner’s statement that: 


that § 1030.11 (b) be revised was not adopted, since there 
was no opposition to this recommendation, and since the 
language of the Order was already subject to that interpreta- 
tion, it is reasonable to conclude that the interpretation 
unanimously supported by those who discussed the point was | 
actually intended to be adopted in the Order.” | 


‘ 
j 
“Although the recommendation of Associated Milk Dealers ’ 
{ 
' 


We do not share the view that “it is reasonable to conclude that 
the interpretation unanimously supported by those who discussed 
the point was actually intended to be adopted by the Order”. It 
is clear to us that no such interpretation was meant nor made 
(except for Petitioner in this proceeding). This is evident by 
reason of the Secretary having indicated consideration of the 
exceptions as to whether condensed skim milk shipments from a 
supply plant to a distributing plant used to fortify certain milk 
products should be counted toward qualification of the supply 
plant as a pool plant. 


It can not be considered arbitrary for the Secretary to decline 
to fashion an Order in the manner that various proponents may 
advocate. The fact that there is evidence in the record which 
may or may not be sufficient to support a finding does not mean 
that alternative solutions may not be adopted by the Secretary. 
Certainly such proposals and evidence must be considered, ana- 
lyed and evaluated, but they need not be adopted. Among reasons 
for this is that the Secretary, in addition to considering the hear- 
ing record, has the additional burden of formulating marketing 
orders which carry out the declared policy of the Act. When the 
Secretary, in his expertise, views proposals as thwarting that 
purpose, he not only is at liberty to, but he must, decline to in- 
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clude them in an Order. To do otherwise, would result in his 
abrogating his duty to any proponent at a hearing who proposed 
or opposed some feature or aspect of a provision. 


It is appropriate to accord proper scope to the discretion and 
informed judgment of an administrative agency where the review 
is of regulations of general application adopted by the adminis- 
trative agency under its rule-making power in carrying out the 
policy of a statute with whose enforcement it is charged. Federal 
Security Administrator v. Quaker Oats Co., 318 U.S. 218 (1943). 


Although no evidence, concededly, was taken by the Secretary 
in the administrative proceedings in the Mills case, supra, relating 
to the parity price and on that point he made no “finding”, never- 
theless, in his “reckoning” this was a matter to which he gave 
consideration, although this was a starting point of a progression 
to minimum prices. Such procedure was found to be neither 
faulty nor lacking in substantial evidence. 


What we said in Abbotts Dairies, 30 A.D. 129 (1971) (Ap- 
pealed D.C.E.D. Pa., Mar. 1971) is equally applicable here. What 
the Secretary does in promulgating or amending orders under 
the Act is rule-making, not adjudication. Most rule-making is 
performed by federal administrative agencies without public 
hearings or with hearings which need not supply the record evi- 
dence for the issuance of the rule. 


Our Statute here, while requiring in section 8(c) “due notice” 
and “opportunity for a hearing” prescribes only that the Secre- 
tary shall issue an order “.. . if he finds, and sets forth in such 
order, upon the evidence introduced at such hearing .. . that 
the issuance of such order and all of the terms and conditions 
thereof ...” will tend to effectuate the declared policy of the Act. 


Orders and substantive amendments to marketing orders are 
generally proposed by some branch of the industry such as pro- 
ducer cooperatives or handlers and not by the Secretary. It does 
not follow automatically that the Secretary must issue an amend- 
ment, or adopt a proposal when the witnesses at a hearing favor 
such an amendment, or proposal. Nor does it follow that the 
Secretary may not adopt alternative solutions in formulating 
an order. He has the responsibility to decide whether he can or 
should make the finding that the amendment, or proposal, upon 
the basis of the record evidence, will tend to effectuate the de- 
clared policy of the Act. See, e.g., In re Pestel Milk Company, 
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6 A.D. 85, 110-11 (1947), aff'd Charles W. Allen et al. v. Brannan 
(S.D. Ohio, May 25, 1950); In re Belle Vernon Milk Company, 
13 A.D. 447, 481-82 (1954) ; In re Crystal Lake Dairy Company, 
8 A.D. 1, 4-5 (1949). 


Thus, it is our view, that Order 30 was promulgated in ac- 
cordance with administrative due process and, in discharge of the 
Secretary’s responsibilities under the Act. The definitions of 
fluid milk products and pool plants are amply supported by the 
rule making promulgation hearing. 


We now turn our attention to a scrutiny of the provisions of 
the Order itself. By definition, fluid milk product includes skim 
milk, but it excludes, inter alia, “evaporated and condensed milk 
or skim milk and sterilized products in hermetically sealed con- 
tainers”, (emphasis added). Argument could ensue, ad infinitum, 
that for the Market Administrator’s interpretation to be correct, 
a comma should have been placed after “milk” before the “and”, 
(i.e. “milk, and sterilized products”). However, it is well estab- 
lished that punctuation (or the lack of it) must give way to the 
intent and purposes to be achieved. Webb-Crawford Co. v. F.T.C., 
109 F.2d 268, (5th Cir., 1940) cert. denied, 310 U.S. 638 (1940) ; 
In re Vose’s Estate, 276 F. 2d 424, (8rd Cir., 1960). Punctuation 
is a most fallible standard by which to interpret a writing; it 
may be resorted to when all other means fail; but a Court will 
first seek to ascertain the true meaning from the instrument as 
a whole. Hol-Gar Manufacturing Corp. v. United States, 315 F. 
2d 972 (Ct. Cls., 1965). Punctuation cannot control or alter 
effect of language which is plain in its meaning. Huber v. Mullen, 
246 F. Supp. 8 (D.C. Md. 1964), aff’d 350 F. 2d 872 (4th Cir., 
1965) ; Colorado Milling & Elevator Co. v. Chicago R. I. & P. R. 
Co., 382 F. 2d 834 (10th Cir., 1967). 


These rules of construction equally apply to administrative 
regulations. When alternative interpretations of a regulation are 
possible, the more reasonable of the two is to be chosen; but the 
test of what is reasonable must be based upon what was before 
the draftsman of the regulation. Dairymen’s League Cooperative 
Ass’n v. Brannan, 173 F. 2d 57, (2nd Cir., 1949) cert. denied, 
338 U.S. 825 (1949). The ultimate criterion in determining 
meaning of an administrative regulation is the administrative 
interpretation, which becomes of controlling weight, unless it is 
plainly erroneous or inconsistent with the regulation. [mmigra- 
tion and Naturalization Service v. Stanisic, 395 U.S. 62, (1969). 


um 


Y, 


c- 
he 
of 
he 


HAWTHORN-MELLODY, INC. 1803 
Cite as 30 A.D. 1774 


A leading Supreme Court decision on this point is Udall v. 
Tallman, 380 U.S. 1, (1964), rehearing denied 380 U.S. 989, 
(1965), in which it was stated: 


“When faced with a problem of statutory construction, this 
Court shows great deference to the interpretation given the 
statute by the officers or agency charged with its administra- 
tion. ‘To sustain the Commission’s application of this statu- 
tory term, we need not find that its construction is the only 
reasonable one, or even that it is the result we would have 
reached had the question arisen in the first instance in judi- 
cial proceedings.’ Unemployment Comm’n v. Aragon, 329 
U.S. 148, 153. See also, e.g., Gray v. Powell, 314 U.S. 402; 
Universal Battery Co. v. United States, 281 U.S. 580, 583. 


“Particularly is this respect due when the administrative 
practice at stake ‘involves a contemporaneous construction 
of a statute by the men charged with the responsibility of 
setting its machinery in motion, of making the parts work 
efficiently and smoothly while they are yet untried and new.’ ”’ 
Power Reactor Co. v. Electricians, 367 U.S. 396, 408. When 
the construction of an administrative regulation rather than 
a statute is in issue, deference is even more clearly in order.” 


The Petitioner argues that the definition of fluid milk products 
includes concentrated skim milk setting forth, among other things, 
that concentrated skim milk is not excluded by the last sentence 
of the definition which identifies various manufactured or Class 
II products. According to its interpretation, the condensed skim 
milk would have to have been in hermetically sealed containers 
to have been excluded. 


During the time pertinent herein, the Whitewater “A” plant 
received Grade A whole milk in bulk tank lots. Most of such 
milk was separated. The plant manager described the operation 
as follows: “We separate most of it, separate the cream out of it 
and produce skim milk and cream. We evaporate some of the 
skim milk, * * * and we ship that out as concentrated skim milk.” 
The Petitioner maintained tank trucks at its Whitewater plants 
which could have been used, among other things, for interplant 
shipments. The concentrated skim milk shipped from Petitioner’s 
Whitewater “A” plant to Petitioner’s Chicago Bottling Plant 
in September, 1968, was shipped in large tank trucks which were 
not hermetically sealed containers. 
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However, as pointed out by Respondent, for any milk product 
other than sour cream to be within the ambit of the fluid milk 
product definition it must be one of the products listed in the 
first sentence. Petitioner has alluded to its product being “any 
mixture in fluid form of such products”. Again we are confronted 
with Petitioner’s desire to look beyond the products form when 
it left Whitewater “A”, and to instead look to its form when 
ultimately consumed. When the product was shipped by White- 
water “A” it was pure condensed skim unmixed with any of the 
products named in the first sentence which preceded the phrase 
“any mixture in fluid form of such products”. Hence, even if not 
specifically excluded by the last sentence, it had never been in- 
cluded by the first. But to remove any doubt about condensed 
skim milk not being a fluid milk product, the last sentence of the 
section specifically says so. 


Although the Petitioner would have us infer that someone at 
the Market Administrator’s office advised its personnel that con- 
densed skim milk was regarded as a fluid milk product, we-reject 
any such inference. The credible record evidence not only fails 
to establish any basis therefore but in fact negates it. The testi- 
mony of Mr. Stillson, and Mr. Hitchner, Assistant Market Admin- 
istrators, clearly shows that those charged with administering 
the Order advised that condensed skim milk was not a fluid milk 
product. We also note in passing that Petitioner itself, on its 
report forms, failed to regard concentrated skim milk as a fluid 
milk product. There was a consistent interpretation by the 
Market Administrator and his staff that the Order provisions 
excluded such shipments from being considered in determining 
the pool plant qualifications of a supply plant. 


This interpretation was timely in nature having been made 
known originally to the Petitioner’s representatives prior to the 
issuance of the final decision, and was repeatedly brought to the 
attention of agents and employees of the Petitioner prior to the 
time when Petitioner was. required to file any report including 
its report for September 1968, or when the conduct of its business 
was otherwise affected by the Order provisions or this interpreta- 
tion of those herein involved. In this respect, it was stated in 
Bowles v. Mannie & Co., 155 F. 2d 129 (7th Cir., 1946), cert. 
denied, 329 U.S. 736 (1946) : 


“... the construction given to a statute [regulation] by those 
charged with the duty of executing it is always entitled to 
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the most respectful consideration, and ought not to be over- 
ruled without cogent reasons, ..., and the administrative 
interpretation is of controlling weight unless plainly errone- 
ous or inconsistent with the regulation.” 


Certain requested Findings of Fact by Petitioner relate to 
whom, in its organization, was responsible for insuring that the 
Whitewater “A” plant complied with the pool plant qualification 
requirements for August and September of 1968. It is our view 
that the Petitioner corporation was responsible through its cor- 
porate officers and directors for proper compliance with the terms 
and provisions of Order No. 30. The person or persons to whom 
it may have delegated this responsibility was a matter of com- 
pany policy and internal management determinations, and, ac- 
cordingly, is not material to the issues we are considering inas- 
much as the Petitioner corporation can not shift the necessity 
for, nor the lack of, compliance to subordinate employees. 


Petitioner further seeks to show that the field director of its 
Whitewater plants had telephone conversations in August and 
September 1968 with the Assistant to the Market Administrator 
with respect to the definition of “fluid milk product” and that on 
the basis of those conversations and a reading of the Order itself, 
the field director was of the opinion that concentrated skim milk 
counted as a fluid milk product. The trier of fact was less than 
persuaded by this testimony. 


We understand the point the Petitioner is attempting to make, 
namely, that by reason of alleged telephone conversations and a 
reading of the Order by its employees, that the employees were 
of the opinion that concentrated skim milk was a fluid milk prod- 
uct under the Order. The evidence adduced with respect to the 
alleged telephone conversations consisted of Exhibit No. 1 (only 
showing a station to station call to the Market Administrator’s 
office on September 27, 1968), and the testimony of Mr. Wieden- 
hoeft who testified that “generally speaking’ when questions 
arose with respect to a Market Order that he would call Mr. 
Stillson, the Assistant to the Market Administrator; and, the 
testimony of Mr. Stillson who recalled “several” conversations in 
general with personnel of Petitioner, but with respect to the 
September 27th call, he testified, ‘“* * * this could have been any- 
thing. I don’t know. * * *” The import of Mr. Stillson’s further 
testimony was to the effect that in conversations with Petitioner’s 
personnel, “And I thought we cleared that up pretty well, that 
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concentrated skim milk would not be used as a qualifying ship- 
ment.” (Tr. 15) The evidence does not establish the contents of 
a specific telephone conversation on September 27, 1968, and cer- 
tainly, even if such conversation or conversations took place be- 
tween personnel of the Market Administrator’s office and Peti- 
tioner’s personnel, there is no showing the Petitioner’s employees 
were ever advised that concentrated skim milk would be regarded 
as a fluid milk product. In fact, the contrary is shown in the 
record evidence, namely, that concentrated skim milk was not 
regarded by the Market Administrator’s personnel as well as 
others as a fluid milk product under the provisions of the Order. 
Petitioner would rely upon what its personnel allegedly believed 
with reference to concentrated skim milk shipments, such belief 
changing in October, 1968 when its employees were told that they 
had failed to qualify for September and that such shipments did 
not count toward qualifying the Whitewater “A” plant as a pool 
plant. It is pointed out by Petitioner that since October, 1968, 
no one at Petitioner’s Whitewater “A” plant has counted any 
shipments of concentrated skim milk toward meeting the pool 
plant qualification requirements for the Whitewater “A’”’ plant. 


We are unable to draw any appropriate inference therefrom 
inasmuch as the reasons are innumerable as to why Petitioner 
may have sought to count concentrated skim milk as a qualifying 
shipment—some of its personnel may have incorrectly interpreted 
the Order, or its personnel may have correctly interpreted the 
applicable provisions but made an error; or the Order provisions 
may have been interpreted correctly in the first place, and the 
attempted use of concentrated skim milk as a qualifying ship- 
ment was an after-thought. A Federal Milk order has many 
provisions and the Federal Milk Market Administrator and his 
office are available for informal discussions relating to the appli- 
cation of the provisions thereof and such discussions undoubtedly 
occur among members of the industry. However, such discussions 
cannot prevail over a proper legal interpretation of the Order. 
The record evidence does not establish the substance of any con- 
versation which may have taken place, but, more importantly 
we decline to infer from any such conversations which might 
have taken place that Petitioner was ever advised that concen- 
trated skim milk shipments could be counted toward meeting 
the pool plant qualification requirements for the Whitewater “A” 
plant. Not only does the record evidence fail to establish this, 
but an analysis of the evidence shows that although there was 
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considerable difference of opinion at the time of the hearing 
through the Secretary’s final decision as to the definitions of a 
pool plant and of a fluid milk product, there was no uncertainty 
among those participants to the promulgation of the Order that 
concentrated skim milk would not be counted for qualification 
requirements of a supply plant. Exceptions were filed to the 
Secretary’s recommended decision relating to this point. The 
testimony of personnel from the Market Administrator’s office 
was to the effect that they knew, and would have, or did advise, 
that such concentrated skim milk was not a qualifying shipment. 
In any event, there is a lack of credibility with respect to what 
the Petitioner’s employees and representatives allegedly believed. 
Not only is such testimony at variance with that of other wit- 
nesses as to what the Market Administraor’s personnel told Peti- 
tioner’s personnel, but the alleged belief that concentrated skim 
milk could be used for qualifying shipments from supply plants 
is in direct contradiction as to what was discussed at industry 
meetings. However, we do not leave this point without noting 
that in the consolidated reports filed by Petitioner for July, Au- 
gust, and September, 1968 '? the Petitioner did not include ship- 
ments of condensed skim milk from the Whitewater “A” plant to 
the Chicago bottling plants as shipments of a fluid milk product 
by Whitewater “A”. 


It is not disputed that for August and September, 1968, Peti- 
tioner caused to be filed consolidated reports which covered all 
of Petitioner’s plants and locations in the Chicago Regional 
Marketing Area. Petitioner agrees that the concentrated skim 
milk shipped from the Whitewater “A” plant to Petitioner’s 
Chicago Bottling Plant is listed on line 48 of Schedule E (Resp. 
Ex. N) as “Used to Produce Other Than A Fluid Milk Product,” 
but asserts that this was incorrect and that such concentrated 
skim milk should have been reported in Schedule D of the report 
form entitled, “Transfers or Diversions of Fluid Milk Products to 
Other Plants.” Petitioner argues that such “error” was due to 
the misunderstanding of the Order provisions by its employees 1° 


17. Consolidated reports filed by Petitioner of its total receipts and utilization of milk 
products during the months of July, August, and September 1968, in conjunction with the 
reports prepared in Waukesha of the July, August, and September 1968 receipts and utiliza- 
tion of milk by the three Wisconsin plants, and the reports of receipts of fluid milk products 
in July, August, and September 1968 from sources other than producers by the Chicago 
bottling plant. (Resp. Ex. Nos. E, I, H, L, G, K, M, O, P). 

18. We can not help but note that such entries would tend to indicate that Petitioner's 
employees did understand, correctly, in the first instance, the Order provisions, but even if an 
error was made such error is not material to our determination. 
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and that, in any event, Schedule E of the report forms are con- 
cerned with the ultimate utilization of milk products as consumer 
products, either Class I or Class II. 


We do not deem this argument nor requested findings with 
respect thereto to be relevant to the issue of whether concen- 
trated skim milk is, or is not, a fluid milk product under the perti- 
nent provisions of the Order. Although, as noted before, there is 
considerable evidence to the effect that Petitioner knew, or 
should have known, that under the Order concentrated skim milk 
was not regarded as a fluid milk product, nevertheless, how Peti- 
tioner regarded it, or reported it, what its personnel believed, 
were advised, or how they interpreted the Order, is not dispositive 
of the issues here. It would, indeed, be improper to attempt to 
invoke or apply any theory in the nature of estoppel. The proper 
legal interpretation of the provisions of the Order can not be 
eroded by nebulous telephone conversations or unfounded opinions 
or beliefs. 


We make similar observations with respect to Petitioner’s 
Exhibits Nos. 2, 3 and 4. The Petitioner maintains that these 
were prepared in the ordinary course of business in August, 
September and October, 1968, and represented a daily record 
of how much “. . . we had shipped in each product that would 
qualify.” The evidence shows, however, that such exhibits were 
“working papers” for “Petitioner’s own information” ; were “kept 
strictly at Whitewater ;” and were not reports that were followed. 
At best, such exhibits merely reflected Petitioner’s own method 
for keeping records and for their own purposes. For instance, 
they were not furnished to the auditors or investigators from 
the Market Administrator’s office. It was admitted at the hear- 
ing “. . . there is some variation between those figures and the 
figures ultimately filed in the official report of the Market Admin- 
istrator.” Moreover, the witness who [with the help of an assist- 
ant] prepared such daily summaries, although labeling certain 
columns “Class I” with respect to the designated milk item, may 
not have accurately described the product for utilization purposes 
and, moreover, such descriptions whether accurate or not, would 
be neither binding nor determinative of the correct designation 
under the provisions of the Order. Thus, any legal conclusions 
set forth on the aforementioned exhibits are not binding on us 
and it is believed the validity of such conclusion is recognized by 
Petitioner whose counsel when offering such exhibits at the hear- 
ing did so, “. . . as evidence of the procedure which this gentleman 








we \“ a ‘sv.U ee ' rye Oe ' 


\“S 


SS OS a a 


HAWTHORN-MELLODY, INC. 1809 
Cite as 30 A.D. 1774 


(i. e. the witness Price) followed in the performance of his duties 
with the company, not necessarily anything beyond that.” 


We now consider Petitioner’s argument that the regulatory 
scheme behind 7 C.F.R. § 1030 supports an interpretation of “fluid 
milk product” which includes concentrated skim milk utilized to 
fortify a fresh fluid milk product. A review of the Federal milk 
marketing program regulation leads Petitioner to the valid con- 
clusion that, “it is the basic purpose of Federal milk market regu- 
lation to provide an adequate and dependable supply of Grade A 
milk by means of assuring uniform prices to the producers.” 
Much of Petitioner’s argument with respect to this point evolves 
around a purported comparison of the definitions of “fluid milk 
product” and “Class I milk”, a comparison which can not be 
validly made. 


In this regard Petitioner maintains that the record evidence 
establishes that approximately 85-90 ’° percent of its concentrated 
skim milk was ultimately disposed of in products sold to consum- 
ers at premium prices (Class I). As noted above, the require- 
ments for pool plant qualifications although not necessarily in- 
compatible are separate, distinct requirements, apart from classi- 
fication, although they may complement the classification provi- 
sions. In the operation of the Order, a distinction is made between 
those plants substantially engaged in serving the fluid needs of 
the Order market and those plants which do not. It is of par- 
ticular importance to establish minimum performance standards 
for plants which serve the market in a way, or to a degree, that 
they should be included in the market pool which provides the 
means of paying uniform returns to all producers for the market. 
Such distinction is necessary for otherwise the proceeds of the 
higher Class I price for milk sold in the fluid market would be 
dissipated on milk acquired by handlers primarily for manufac- 
turing purposes. This would defeat the primary purpose of as- 
suring an adequate and dependable supply of milk for the fluid 
market. Thus, criteria for qualification of a supply plant for pool 
plant status are designed to assure an adequate supply of fluid 
milk at all times. Such criteria must be designed to accommodate 
many marketing, economic, and seasonal production patterns. 
Although definitions used in achieving this end may “implement” 


19. This approximation was based upon the recollection of two of Petitioner’s witnesses. 
The exact amount of concentrated skim milk used to fortify Class I products was not 
established by record evidence. 
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the drafting of the classification provisions, they are comple- 
mentary thereto. They do not surplant them. 


The classification provisions, as noted supra, are aimed at pro- 
viding a means of returning to producers the higher price accord- 
ing to the quantity of milk so used. That is, milk and milk prod- 
ucts received by handlers should be classified on the basis of the 
form in which, or the purpose for which, used or disposed of 
by the handler. As pointed out by Respondent and as Petitioner 
undoubtedly agrees, the Whitewater “A” plant must stand on its 
own ground in this matter. It was a supply plant seeking pool 
plant qualification. 


Petitioner further seeks to equate its concentrated skim milk 
with the definition under the Order of a fluid milk product by 
contending that since approximately 85 to 90 percent of the con- 
centrated skim milk shipped from the Whitewater “A” plant to 
Petitioner’s Chicago Bottling Plant was utilized in Class I prod- 
ucts for which a higher price was obtained than for those prod- 
ucts, described as evaporated and condensed milk products, which 
are ultimately sold to consumers in hermetically sealed contain- 
ers, that it was thereby a fluid milk product. 


Thus, Petitioner would equate the final use to which the con- 
centrated skim milk was put with whether or not Whitewater 
“A” qualified as a pool plant. We are of the view that such an 
equation fails to recognize and take into account the purposes to 
be achieved by Order provisions. 


Further support of Petitioner’s contention is sought by refer- 
ence to the treatment of filled milk products in the definition of 
fluid milk products. The reasons why the Secretary included filled 
milk products as fluid milk products and classified such as Class 
I*° are set forth in his findings which, among other things, con- 
notes a recognition of many factors including those that no such 
product was being distributed in the markets concerned at the 
hearing; that unless such filled milk products were defined as 
fluid milk products and classified as Class I, producers would be 
producing and selling milk at the Class II price for a product 
which competed directly with other fluid products for which a 
Class I price was charged; and consumers of whole fluid milk 
would be called upon to pay higher prices in order to maintain a 

20. Attention is invited to the fact that the Secretary specifically included filled milk 
products into the definitive terms for classification and pool plant requirement qualifications. 


It was not sufficient to merely refer to its classification as a means for determining whether 
a supply plant had qualified as a pool plant. 
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milk supply to be sold at a lower price to consumers of the filled 
milk. We find no basis of comparison. The Secretary, in the sub- 
ject proceeding, found that the sunplv plant qualification re- 
quirements should not be Joosened. The fact that he made certain 
findings with respect to filled milk products does not change this. 


The Petitioner further says in essence there is no logical rea- 
son to apply the provisions of § 1030.7 as excluding the concen- 
trated skim milk shipped from the Whitewater “A” plant in 
September, 1968, because, in substance, “fluid milk products” is 
synonymous with milk bringing a Class I price. It argues that a 
substantial part of its concentrated skim milk was used in Class 
I products, but concedes that 10-15 percent thereof was not, but 
was used to fortify Class II products such as yogurt and eggnog. 
But what if this were not so? Petitioner’s concentrated skim 
milk could have been utilized in any number of ways, either by 
sale to others or in its own plant. Petitioner’s characterization of 
concentrated skim milk as “only a temporarv form of the raw 
milk” cannot be accepted. Such concentrated skim milk could have 
remained in that state or utilized in anv number of wavs. What 
would be Petitioner’s situation if 85-90 percent of its concen- 
trated skim milk was used to fortify Class II products? Under 
its contentions, the definition of “fluid milk product” for pool 
plant qualification would not accommodate its present conten- 
tions.2! This only strengthens the position of Resvondent that the 
ultimate utilization of milk shipped bv a supply plant seeking 
pool plant status is not determinative, but that the crucial factor 
is the form of the milk at the time it is shipped by the supply 
plant. 


It is well settled that milk orders may contain provisions, the 
operative terms of which are based upon the form in which the 
milk is used by a handler without regard to the intended use by 
a purchaser from that handler or by any subsequent purchaser. 
Queensboro Farms Products, Inc. v. Wickard, 137 F.2d 969 (2nd 
Cir., 1943). 


21. This would, in fact, would not be the case. Under the Order provisions a shipment of 
a fluid milk product from a supply plant to a pool distributing plant utilized for Class II 
purposes would still be considered as being a transfer of a fluid milk product and weuld 
count toward pool plant qualification, regardless of its ultimate classification. For instance, 
a powder that was used to fortify a Class I product is not regarded as a fluid milk product 
because, as noted above, it is the form in which it is shipped, rather than the utimate use, 
which determines whether a supply plant qualifies as a pool plant. Although Petitioner 
would discount this by saying that powder milk is a manufactured product not in fluid 
form, (p. 3 of Petitioner’s Reply Brief) nevertheless, it is illustrative of the necessity of 
looking to the form of the product when it is shipped from the supply plant. 
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The merit of the rationale in the Queensboro case is self evi- 
dent. A plant’s importance to the pool must be based upon what 
it produces and ships to the market rather than upon whether its 
products are later reprocessed by another. plant into products 


that may be (but not necessarily) classified as Class I. 


Petitioner’s argument that the Order provisions indicate that 
at least some of the concentrated skim milk should be classified 
as Class I and, therefore, as a fluid milk product lacks merit. The 


Order provisions do not provide for this. This contention again 


confuses the classification provisions with those dealing with the 


qualification requirements for a pool plant. We are of the view 
that under the Order provisions there is a distinction—one born 
of different ends to be achieved—that cannot be ignored or sub- 
limated. 


A further point raised by Petitioner relates to its contention 
that the concentrated skim milk shipped from the Whitewater 
“A” plant to Petitioner’s Chicago Bottling Plant in September 
of 1968 was in “fluid form” while at the Whitewater “A” plant, 
during transit and upon receipt at the bottling plant. The con- 


centrated skim milk was shipped in large tank trucks which are 
not hermetically sealed containers. 


The Order provisions are not designed around semantics and 


it clearly was not contemplated that anything that partook of a 
liquidity was per se a fluid milk product for the purposes of a 
supply plant meeting the pool plant requirements. 


Another contention of Petitioner is to the effect that had its 
personnel been aware of the fact that shipments of concentrated 
skim milk did not count toward qualification of the Whitewater 
“A” plant, then in such event, they could have qualified that 
plant by the transfer of sufficient amounts of milk from the 
Whitewater “A” plant to the Whitewater “Fluid” plant. Even 
conceding, arguendo, that this is so, it does not alter the indis- 
putable facts of the matters at hand. No such transfers were 
made and the case must be decided on the facts as they exist and 
not on hypothesis as to what could have been done. Undoubtedly, 
there may have been several avenues available to Petitioner in 


order to meet the pool plant qualification requirements, and 


there may be various reasons why such avenues were not in- 
voked, but to hypothesize that because pool plant requirements 
could have been met, there was no necessity for meeting them, 
would be inappropriate. Also, as pointed out by Respondent, it 
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would be unjust, inasmuch as many smaller concerns such as the 
small, independent supply plant which only ships what it can 
sell, not having Petitioner’s vast facilities, would be unable to 
make a showing that they could have met such requirements, even 
though they didn’t. The entire complexion of many a situation 


would be different if what “might have been” were to become a 
reality. The realistic facts must stand as they exist. We cannot 
accept as an excuse for non-compliance the assertion that token 
acts would have permitted Petitioner to meet the criteria set 


forth in the Order. 


A further contention is made that we are free to adopt Peti- 
tioner’s interpretation of the definition of fluid milk products 
because it would not change the qualifying status of any other 


plant or dealer affected by Milk Order No. 30 and that such in- 


terpretation would not be inconsistent with the policy thereof. 
This overlooks the fact that, during the promulgation of the 
Order, the Secretary had various proposals before him for con- 
sideration, and that after due and prolonged consideration of the 


hearing record, the briefs and exceptions filed by interested 
parties, and in view of the then economic and marketing condi- 
tions which prevailed at the time, concluded that the declared 
policy of the Act would be effectuated by excluding concentrated 
skim milk from the definition of a fluid milk product. This was 
well within the discretion of the Secretary under the Act and is 
otherwise in accordance with law. 


We cannot agree that we should adopt an incorrect interpreta- 
tion and application of the Order provisions as urged by Peti- 
tioner because this allegedly would not change the qualifying 


status of any plant or dealer affected by the Order. It is true 
that Mr. Colebank testified that he knew, “* * * of no other 
plants where that was a factor’, but in this proceeding we are 
concerned solely with whether or not Petitioner’s Whitewater 


“A” plant qualified for pool status. We do not have other plants 
before us and whether or not they would be affected would be 
immaterial to a proper disposition of the issue here. Moreover, 
it is mandatory that the Order’s requirements be uniformly ap- 
plied. The Secretary may not discriminate in favor of one handler 
to the possible detriment of others who correctly followed the 
Order provisions. 


The fact that other supply plants did not seek to include con- 
centrated skim milk as qualifying shipments does not mean that 
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had they known the Order provisions would not be followed that 
they, too, would not have done so. It would be unfair and unlaw- 
ful to allow one handler a “favored” position. 


To interpret “40 percent” to mean some other amount would 
be clearly erroneous and would permit uncertain performance 
standards. This indeed would be unfair to the milk industry and 
would result in discriminatory treatment among handlers. The 
Act neither condones nor permits such a result. 


Failure to require compliance by this handler would work un- 
fairness to others, encourage leeway for non-observance of the 
Order provisions and engender subtle forces of doubt and dis- 
trust by reason of failure of uniform application of equitably 
determined standards. 


The last principal point to be discussed relates to the fact that 
an amendment hearing to Order No. 30 was convened commenc- 
ing on August 20, 1969 after due notice of hearing (34 F-.R. 
12529) to consider, among other things, the amendment of the 
Order with respect to pool plant qualification requirements. 


At the amendment hearing considerable new evidence was sub- 
mitted in support of altering the previous standards. In the Final 
Decision, issued July 28, 1970, 35 F.R. 12263, the various basic 
problems requiring resolution to establish standards under which 
supply plants will be permitted pool plant qualification were con- 
sidered in great length. Among other things, it was found that 
the then performance requirements under the Order were not 
adequately accomplishing their intent and some of the reasons 
therefore were set forth. 


The hearing record in the aforesaid amendatory hearing con- 
sisted of 1071 pages of transcript and 55 exhibits. An examination 
thereof, together with the proposed findings, briefs, and excep- 
tions filed by the interested parties discloses that less than unani- 
mous views and many varying factors had to be considered by 
the Secretary prior to his Final Decision.*? 


In the course of arriving at the aforesaid decision to consider 
condensed skim milk shipments by supply plants, to some extent, 
in determining whether pool plant requirements are met, it was 
crystal clear that prior to that time, skim milk was never con- 
sidered to be a fluid milk product under the Order. 

22. The proposed findings of fact and brief filed November 21, 1969, by Associated Milk 


Dealers, Inc. recognized that the Order provisions at that time did not give credit for ship- 
ments of condensed skim milk by a supply plant. (See pages 5 and 6 of its brief). 
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The Secretary’s aforesaid Partial Final Decision of July 13, 
1970,?* stated, among other things: 


“Shipments of condensed skim milk. The product pounds 
of condensed skim milk shipped from a supply plant to a 
distributing plant should be considered a qualifying ship- 
ment to the extent it is reused in a product disposed of as a 
fluid milk product. 


The order presently does not include the shipments of 
condensed skim milk as a qualifying shipment since such 
condensed skim milk is not a fluid milk product. In the 
Assistant Secretary’s May 15, 1968, decision he stated that 
“Class II milk would include all skim milk and butterfat 
used to produce any product other than a fluid milk product. 
It thus would include milk used in manufactured products 
such as * * * evaporated and condensed milk * * *” 


Condensed skim milk is used to fortify some fluid milk 
products to make them more palatable. Proponents contended 
that to the extent such condensed skim milk is used to fortify 
fluid milk products the shipment of such skim milk should 
count toward qualifying the shipping plant as a pool plant. 
* * * (emphasis added).” 


It is perfectly clear that under the provisions of Order 30 as 
they existed in September 1968, that condensed skim milk was 
not regarded as a fluid milk product. Thus, Respondent’s argu- 
ment for a contrary interpretation must fail. 


It must be carefully observed that before the Secretary amend- 
ed the Order with respect to qualifying shipments of condensed 
skim milk, it was necessary for him to hold a rule-making hear- 
ing and receive evidence, and evaluate and weigh the same in 
light of the then economic and marketing situations. In order to 
effectuate the declared policy of the Act, the Secretary must be 
responsive to changing circumstances. Many factors had to be 
considered.** 


Among the factors considered were: 


“Several exceptions stated that requiring the shipment of 
condensed skim milk to be allocated to Class I milk before 
considering it a qualifying shipment, as specified in the recom- 
23. The partial final decision appears at 35 F.R. 11494, et seq.; the final decision appears 


at 35 F.R. 12263, et seq. 
24. 35 F.R. 11500 
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mended decision, was of little or no value in accomplishing 
the purpose for which it was intended. They pointed out 
that a supply plant operator needs to know at the time of 
shipment whether the shipment counts toward qualifying 
his plant. Information on the allocation of such condensed 
skim milk at distributing plants would not be known for 
some period of time following the end of the month in which 
the condensed skim milk, was shipped. Moreover, there is 
little likelihood that receipts of condensed skim milk would 
be allocated to Class I use, since in the allocation sequence 
any receipt of other source milk in a form other than that of 
a fluid milk product is down allocated to Class II use. 


Exceptors suggested that all shipments to distributing 
plants of condensed skim milk should be considered as qualify- 
ing shipments. They stated that since fluid milk products 
shipped to distributing plants qualify the supply plant even 
if the fluid milk products are used for manufacturing pur- 
poses at the distributing plant the same treatment should be 
given to shipments of condensed skim milk. * * * * * 


“Another deterrent, to the unlimited shipment from supply 
plants to distributing plants of fluid milk products for Class 
II uses is the cost of transportation. Condensed skim milk, 
on the other hand, has about two-thirds of the water removed, 
thus the per unit cost of transportation is reduced consider- 
ably. 


For the reasons set forth above it would not be appropriate 
at this time to consider for qualifying purposes, all shipments 
of condensed skim milk from supply plants to distributing 
plants.” 


The fact, that the Secretary, had found previously that the 
record evidence did not previously support an Order provision 
such as is urged by Petitioner and that he, in accordance with 
administrative due process, amended the Order two years after 
the September 1968 shipments to permit shipments such as con- 
densed skim milk, to be counted towards qualification shows, 
among other things, that the original Order provisions with 
which we are concerned were never intended to be read as sug- 
gested by Petitioner and were never interpreted in the manner 
suggested by Petitioner. Only after the amendment hearing, were 
certain shipments of condensed skim milk regarded as qualifying 
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shipments in establishing how and when pool plant status should 
be afforded supply plants. 


However, our review of the record in this case leads us to 
agreement with Respondent as to the real nature of Petitioner’s 
problems. 


The Petitioner as a member of Associated Milk Dealers, Inc., 
had representatives in attendance at the promulgation hearing 
of Order 30 and had exceptions filed in its behalf to the recom- 
mended decision’s exclusion of condensed skim milk shipments 
from those from a supply plant to a distributing plant that would 
qualify the supply plant as a pool plant. 


Petitioner had its executives in charge of accounting and re- 
porting procedures in attendance at various industry meetings 
conducted by the Market Administrator prior to the date the 
Order became effective, when it was explained that such con- 
densed skim shipments would not qualify a supply plant as a 
pool plant. In all reports filed by Petitioner with the Market 
Administrator including the one for September 1968, such ship- 
ments were so reported that it was clear that Petitioner’s person- 
nel at Chicago and at Waukesha understood that such shipments 
would not qualify Whitewater “A” as a pool plant. It is obvious 
that an error was made at Whitewater “A” in counting the ship- 
ments that would qualify the plant under the Order. It may be 
that such result was simply due to error on the part of its own 
personnel. Whether it was a mathematical error or a misunder- 
standing of the Order provisions by personnel at Whitewater 
“A”; whether a key man should have been better trained in the 
Order’s terms; whether there were a number of ways Whitewater 
“A” could have readily qualified; or whether it missed by only a 
few percentile points can not alter the properly promulgated re- 
quirements of the Order. 


In its reply brief, Petitioner urges that the position taken by 
Respondent would effectuate an unreasonable and harsh result 
and would work an undue hardship on Petitioner. However, it 
would be most unreasonable and grossly inequitable to treat this 
Petitioner to an advantage not shared by all handlers. A program 
as vast as the Federal milk marketing program must be ad- 
ministered in a fashion designed to treat alike all those in similar 
circumstances. Uncertainty among handlers should not arise be- 
cause of the fear that they will be regulated differently under 
the same order provisions. 
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It is our view, based upon a consideration of the entire record 
in this proceeding, that in September 1968, concentrated skim 
milk was not a fluid milk product and that Petitioner’s White- 
water “A” plant did not qualify as a pool plant under the perti- 
nent provisions of Order 30. We so find. 


Accordingly, we conclude that the Petitioner has advanced no 
meritorious basis which would show that the Market Adminis- 
trator’s interpretation of the pertinent provisions of Order No. 
30 was not in accordance with law. Thus, there is no basis for 
the relief sought and the petition should be dismissed. 


All contentions, suggestions, motions, etc., raised by the parties 
and not specifically mentioned have been considered and, to the 
extent inconsistent with this decision, are denied. 


PROPOSED ORDER 
The petition should be, and hereby is, dismissed. 


COURT DECISION 


UNITED STATES v. EDGAR SMOOT, d/b/a SMOOT JERSEY FARMS, 
and EDGAR §S. SMOOT, d/b/a SMOOT JERSEY FARMS v. CLIF- 
FORD HARDIN. Nov. 30, 1971. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH 


ORDER AND JUDGMENT 


The Motion of the United States for Summary Judgment is 
granted and the Court affirms the ruling of the judicial officer as 
being in accordance with law, and there being substantial evi- 
dence to support the same; the defendant, Edgar S. Smoot, having 
failed to rebut the allegation of the plaintiff with respect to 
amounts due, and the Market Administrator having submitted 
its claim of amounts due in the manner agreed upon, 


Judgment is entered in the sum of $15,092.85 as due the Pro- 
ducers’ Settlement Fund, and $531.59 as due the Administrative 
Fund, for a total Judgment of $15,624.44. 
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O’GRADY, ROBERT E., CARL D. LEAVEN, LEONARD B. 

FELDMAN, DONALD T. BARCLAY, TIME TRADING Co., 

and RITTENHOUSE INVESTMENTS, INC. CEA Docket 

No. 184. Wash sales—Cease and desist order re 

Donald T. Barclay and Rittenhouse Investments, 

Inc.—Denial of trading privileges for 10 days re 
Donald T. Barclay—Stipulation dittiiqit<i tee 


COURT DECISION 


CARGILL, INC. et al. v. HARDIN et al. 8th Cir. Dec. 7, 
1971. Affirming Judicial Officer Flavin’s decision 
and order (29 A.D. 880) involving manipulation, 
suspension of registration of corporate respondent, 
denial of trading privileges and suspension of 
sanctions .. 1824 


(No. 14,323) 


In re ROBERT E. O’GRADY, CARL D. LEAVEN, LEONARD B. FELD- 
MAN, DONALD T. BARCLAY, TIME TRADING Co., and RITTEN- 
HOUSE INVESTMENTS, INC. CEA Docket No. 184. Decided 
December 7, 1971. 


Wash sales—Cease and desist order re Donald T. Barclay 
and Rittenhouse Investments, Inc.—Denial of trading 
privileges for 10 days re Donald T. Barclay 
—Stipulation 


Respondents Barclay and Rittenhouse are ordered to cease and desist from 
violations of the act involving wash sales and transactions that are not 
open and competitive, and respondent Barclay is prohibited from trading 
on the contract markets for a period of 10 days. 


Earl L. Saunders for Commodity Exchange Authority. 
Respondents Barclay and Rittenhouse pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued on September 10, 1971. The respondents 
are charged with violating section 4c of the Act (7 U.S.C. 6c) 
and section 1.38 of the regulations thereunder (17 CFR 1.38). 


No hearing has been held with respect to any of the respond- 
ents. On November 18, 1971, a consent order was issued against 
respondents O’Grady, Leaven, Feldman and Time Trading Co., 
concluding the proceeding as against them. On November 30, 
1971, respondents Barclay and Rittenhouse Investments, Inc., 
submitted for filing in the record, under section 0.4(b) of the 
Rules of Practice (17 CFR 0.4(b)), a stipulation in which they 
(1) admit the facts hereinafter set forth in paragraphs one and 
two of the Findings of Fact, (2) admit, for the purposes of this 
proceeding and for such purposes only, the facts hereinafter set 
forth in paragraph three of the Findings of Fact, (3) waive oral 
hearing and the report of the Hearing Examiner, and (4) con- 
sent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. (a) Respondent Robert E. O’Grady, an individual whose ad- 
dress is 100 North La Salle Street, Fourth Floor, Chicago, Illinois 
60602, is now, and was at all times material herein, a registered 
floor broker under the Commodity Exchange Act and a member 
of the Chicago Mercantile Exchange. 


(b) Respondent Carl D. Leaven, an individual whose ad- 
dress is 100 North La Salle Street, Fourth Floor, Chicago, Illinois 
60602, is now, and was at all times material herein, a registered 
floor broker under the Commodity Exchange Act and a member 
of the Chicago Mercantile Exchange. 


(c) Respondent Leonard B. Feldman, an individual whose 
address is 110 North Franklin Street, Room 421, Chicago, Illinois 
60606, is now, and was at all times material herein, a registered 
floor broker under the Commodity Exchange Act, a member of 
the Chicago Mercantile Exchange, and a general partner in re- 
spondent Time Trading Co. 


(d) Respondent Donald T. Barclay, an individual whose ad- 
dress is 10615 South Seeley Street, Chicago, Illinois 60643, was 
at all times material herein, a registered floor broker under the 
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Commodity Exchange Act, a member of the Chicago Mercantile 
Exchange, and president of respondent Rittenhouse Investments, 
Inc. Respondent Donald T. Barclay owns 58 percent of the out- 
standing capital stock of the respondent corporation. He is no 
longer a registrant under the Commodity Exchange Act. 


(e) Respondent Time Trading Co., a partnership whose ad- 
dress is 110 North Franklin Street, Chicago, Illinois 60606, is 
now, and was at all times material herein, a clearing member of 
the Chicago Mercantile Exchange and a registered futures com- 
mission merchant under the Commodity Exchange Act. 


(f) Respondent Rittenhouse Investments, Inc., a corpora- 
tion whose address is 10615 South Seeley Street, Chicago, Illinois 
60643, was at all times material herein, a clearing member of the 
Chicago Mercantile Exchange, and is now, and was at all times 
material herein, a registered futures commission merchant under 
the Commodity Exchange Act. 


2. The Chicago Mercantile Exchange is now, and was at all 
times material herein, a duly designated contract market under 
the Commodity Exchange Act. The transactions referred to in 
the complaint relate to the purchase and sale of pork belly futures 
contracts on the exchange. Such contracts could have been used 
for hedging transactions in interstate commerce in pork bellies 
or the products or by-products thereof, or for determining the 
price basis of transactions in interstate commerce in pork bellies, 
or for delivering pork bellies sold, shipped, or received in inter- 
state commerce. 


3. On December 15, 1969, the respondents entered into the 
transactions in pork belly futures specified in the tabulation 
below, which transactions were wash sales or were of the 
character of wash sales. In entering into the said transactions, 
the respondents acted pursuant to, and in accordance with, an 
understanding or arrangement that reciprocal and offsetting 
purchases and sales would be made at specified prices whereby a 
profit of $19,500.00 would be reported to respondent Barclay’s 
account and a loss of the same amount would be reported to re- 
spondent Feldman’s account. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, respondents Donald 
T. Barclay and Rittenhouse Investments, Inc., (1) entered into 
transactions which were, or were of the character of, wash sales 
or ficititious sales, in wilful violation of section 4c of the Com- 
modity Exchange Act (7 U.S.C. 6c), and (2) executed purchases 
and sales of commodities for future delivery in a manner that 
was not open and competitive, in wilful violation of section 1.38 
of the regulations (17 CFR 1.38). 


The complainant states that the Commodity Exchange Authority 
has carefully considered the proposed order, and that the Au- 
thority believes the proposed sanctions are adequate and the 
prompt entry of such an order would constitute a satisfactory 
disposition of this case as to respondents Barclay and Rittenhouse 
Investments, Inc. The complainant states that the Commodity 
Exchange Authority has informed respondents Barclay and Rit- 
tenhouse Investments, Inc., of the Authority’s position that if the 
respondent corporation should trade for its corporate account 
during the period of the denial of trading privileges to respondent 
Barclay and while he continues his present relationship with the 
respondent corporation, such trading would constitute a violation 
on the part of respondent Barclay of the order denying him trad- 


ing privileges. The complainant recommends that the stipulation 
be accepted and the proposed order be issued. It is concluded that 
the complainant’s recommendation should be adopted. 


ORDER 


Effective upon the date of service of this order upon respon- 
dents Donald T. Barclay and Rittenhouse Investments, Inc., they 
shall cease and desist from: (1) entering into, or offering to 
enter into, any futures transaction subject to the Commodity 
Exchange Act if such transaction is, is of the character of, or is 
commonly known to the trade as, a “wash sale”; and (2) execut- 
ing any futures transaction subject to the Commodity Exchange 
Act if such transaction is not executed openly and competitively 
in accordance with section 1.38 of the regulations issued under 
the Commodity Exchange Act (17 CFR 1.38). 


Effective on the thirtieth day after the date of issuance of this 
order, respondent Donald T. Barclay is prohibited from trading 
on or subject to the rules of any contract market for a period of 
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ten days, and all contract markets shall refuse all trading privi- 
leges to him during this period, such prohibition and refusal to 
apply to all trading done and all positions held by him, directly 
or indirectly. 


COURT DECISION 


CARGILL, INCORPORATED, ERWIN E. KELM, H. ROBERT DIERCKS, 
WALTER B. SAUNDERS AND BENJAMIN §S. JAFFRAY v. CLIFFORD 
M. HARDIN, Secretary of Agriculture, THOMAS J. FLAVIN, 
Judicial Officer by Appointment of the Secretary of Agricul- 
ture, and the United States Department of Agriculture. De- 
cember 7, 1971. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


Appeal from an Order of the 
United States Secretary of Agriculture 


Before JOHNSEN, Senior Circuit Judge, GIBSON and Lay, Circuit 
Judges. 


GIBSON, Circuit Judge. 


This is a petition to set aside an order of the Secretary of Agri- 
culture entered August 13, 1970, finding that the petitioners, 
Cargill, Inc., and four of its officers (hereafter collectively refer- 
red to as Cargill) had manipulated the market price of May 1963 
wheat futures! on the Chicago Board of Trade in violation of 
the Commodity Exchange Act, 7 U.S.C. §§ 9 and 13. Proposed 
sanctions were suspended because of the undue protraction of 
the proceedings, not due to any fault of the petitioners, and 
because of their apparent reliance on the case of Volkart Bros. v. 
Freeman, 311 F.2d 52 (5th Cir. 1962), as legitimating the con- 
duct in question. 


I. THE NATURE OF A COMMODITIES FUTURE MARKET 


In order to understand the nature of this case, a brief descrip- 
tion of the operation of a commodity futures market is necessary. 
1. Cargill was also charged with cornering or manipulating the cash market on wheat in 


Cnicago on May 20 and 21, 1963 and the hearing referee so found; but this charge was not 
sustained by the Judicial Officer, acting on behalf of the Secretary of Agriculture. 
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Trading in commodities futures is regulated by the Secretary of 
Agriculture pursuant to the provisions of the Commodities Ex- 
change Act, 7 U.S.C. §§ 1 et seq., and must be conducted only on 
a designated contract market in accordance with the market rules. 
The Chicago Board of Trade is a designated contract market, and 
the parties are in basic agreement with the following description 
of wheat futures trading on the Chicago Board of Trade during 
the times in question. 


Chicago is the major futures market for wheat, particularly 
soft red winter wheat. A wheat futures contract on the Chicago 
Board of Trade is a contract made on or subject to the rules of 
the Board of Trade, in which one party agrees to sell and deliver 
and the other party agrees to buy and receive a specified quantity 
of wheat at a specified price in a designated month in the future. 
The normal trading unit is one contract consisting of 5000 
bushels. The parties determine the price, the number of contracts 
or quantity of wheat, and the month of delivery. All other items 
and conditions of the contract are fixed by the rules of the Board 
of Trade and are incorporated into every contract. When the 
proper deposits are made, the clearing organization of the Board 
of Trade is substituted as buyer from the seller and as seller to 
the buyer and thereafter each of the contracting parties is obli- 
gated only to the clearing organization. 


A wheat futures contract must be satisfied or liquidated by 
(1) an opposite and offsetting transaction in the same future 
prior to the expiration of trading in that future, or by (2) de- 
livery of the specified quantity of wheat by the seller and its re- 
ceipt and payment by the buyer during the specified delivery 
month and in conformity with the rules of the Board of Trade.? 
A trader who fails to satisfy one or the other of these conditions 
is in default on his contract. 


A trader who has bought futures and is therefore obligated to 
take delivery or make an offsetting sale has an open long position 
and is referred to as a “long,” and a trader who has sold futures 
and is obligated to deliver or make an offsetting purchase is a 
“short” and has an open short position. The maximum net long 


2. As a matter of reality and practice rarely does a future commodity dealer actually 
intend to take or make delivery on that commodity. Commentators estimate it to be less 
than 1 per cent. 

Even persons engaged in genuine hedging operations generally do not intend to make or 
take delivery. Belveal, Charting Commodity Market Price Behavior (1969), p. 156; Working, 
“Economic Functions of Futures Markets,” in Futures Trading in Livestock (1970), p. 20; 
Merrill Lynch, Pierce, Fenner & Smith, The Hedger’s Handbook (1970), p. 7. 











1826 COMMODITY EXCHANGE ACT 


Cite as 30 A.D. 1824 


or net short speculative position in any wheat future which any 
one person may hold or control on any one contract market is 
2,000,000 bushels. 


The crop year for wheat in the United States is from approxi- 
mately June 1 to May 31 of the following year. At all times 
material herein the delivery months in which wheat futures could 
be traded on the Chicago Board of Trade were July, September, 
December, March and May. The May 1963 wheat future was the 
last future for the 1962-1963 crop year (old crop), and the July 
1963 wheat future was the first future for the 1963-1964 crop 
year (new crop). June 1, 1962, was the first day for trading in 
the May 1963 future and May 21, 1963 (Tuesday) was the last 
day. During the remaining seven business days in May, deliveries 
of wheat in satisfaction of May 1963 futures contracts could be 
made. May 31, 1963 (Friday) was the last day for delivery of 
wheat in satisfaction of a May 1963 futures contract. Any May 
1963 futures contract open thereafter was in default. 


Approximately 99 percent of futures contracts on the Chicago 
Board of Trade are offset by an opposite transaction or transac- 
tions. When a futures contract is satisfied by delivery, the de- 
livery is effectuated by tender on the part of the seller and ac- 
ceptance on the part of the buyer of a warehouse receipt or re- 
ceipts covering a specified quantity of deliverable grade wheat 
stored in a designated warehouse in the Chicago area approved 
by the Chicago Board of Trade as regular for delivery. There 
are no delivery points outside of the Chicago area. Under the 
rules of the Board of Trade, during the last three business days of 
a delivery month delivery may also be made by tendering de- 
liverable grade wheat loaded in railroad cars on track in the 
Chicago switching district, which cars are consigned to an ap- 
proved Chicago warehouse or elevator. 


Soft red winter wheat is one of various classes of wheat pro- 
duced in the United States, and Chicago is one of the principal 
markets for such wheat. The Chicago wheat futures contract is 
essentially a soft red winter wheat contract because No. 2 soft 
red winter wheat is the cheapest grade and class deliverable at 
par in satisfaction of the contract, and therefore the price of the 
Chicago wheat future tends generally to reflect the value of No. 2 
soft red winter wheat. 


If the futures market is functioning properly, at the close of 
trading in the future, the price of the future will correspond 
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closely to the price of the cash wheat which will satisfy delivery. 
Thus, if in the interim between the making of the futures con- 
tract and the close of trading in the future, the price of wheat 
declines (which decline will be reflected in the decline of the 
price of the future), then the short will have made a profit on his 
contract, because he can either buy the wheat at the lower price 
in the cash market and deliver it for the higher price in his 
futures contract, or he can offset his short contract in the futures 
market by buying futures at the lower price. Conversely, if the 
price of wheat rises, (which will cause the price of the future to 
rise), the long will have made a profit on his contract, because 
he can take delivery of the cash wheat at the lower price in his 
futures contract and sell it at the higher market prices, or he can 
offset his long contract in the futures market by selling at the 
higher price. 


As the Chicago Board of Trade points out in its amicus curiae 
brief in this case, futures trading in commodities performs sev- 
eral economic functions. The seasonal nature of crop production 
created the necessity for a mechanism whereby farmers could 
spread the sale of their crops over many months. Futures con- 
tracts, which allow the agricultural producer to sell his crop for 
delivery in a future month helps to eliminate the fluctuation of 
crop prices which results from the imbalance of supply over 
demand at the end of a harvesting period. 


In addition, futures trading in commodities on a large, well- 
organized exchange provides reliable pricing information for 
persons and firms throughout the world who buy and sell the 
commodity on the cash market for consumption, processing or 
resale. Price quotations for commodities traded on the Board of 
Trade for future delivery are disseminated around the world and 
are used by those who trade in the cash commodity as guidelines 
in their pricing of the commodities. 


Finally, since a futures contract permits the immediate fixing 
of the price of a transaction that will not be consummated until 
a future date, futures trading performs an “insurance” function. 
For the seller of agricultural products confronted with the risk of 
price decline prior to sale, and for the buyer of those products 
confronted with the risk of price increase prior to purchase, the 
futures market offers a form of “price insurance” which guar- 
antees the futures price agreed to even if market prices subse- 
quently rise or fall prior to the date of delivery. Persons utilizing 
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the futures market as protection from the risk of adverse price 
fluctuations are commonly called “‘hedgers’’, and the use of futures 
contracts for this purpose is called “hedging.” A grain merchant 
will usually sell short or hedge its stock of cash wheat in a futures 
market. The hedge acts as an insurance against drastic drops in 
the price of wheat. Processors of wheat will normally hedge their 
mill commitments by buying long futures. The long futures act 
as insurance against a rapid rise in the price and can be utilized 
as a source of supply for the processors. In general, hedging 
transfers the risk of price changes to the holders of futures. 


The avoidance of this risk by “hedgers” necessarily means that 
other persons must be willing to take that risk. These other per- 
sons, commonly called “speculators,” invest in commodity futures 
contracts for capital appreciation. Speculation supplies needed 
risk capital, increases the volume of trade to allow easy market 
entry and egress, and keeps the various markets in alignment 
through intermarket trading operations. 


In order for the futures market to perform its functions 
effectively, prices must reflect as nearly as possible market 
factors of supply and demand. Manipulation of prices by means 
not reflecting basic supply and demand factors creates conditions 
which prevent the futures market from performing its basic 
economic function and hence diminishes its utility to those mem- 
bers of the trade and general public who rely on its basic pur- 
poses. For this reason, price manipulation is forbidden by the 
Commodity Exchange Act, 7 U.S.C. §§9 and 13. It is price 
manipulation with which Cargill is charged in this proceeding. 


II. CARGILL’S ACTIVITIES IN THE MAY 1963 
CHICAGO WHEAT FUTURES MARKET 


Cargill, Inc., is a closely held family corporation and is one of 
the largest grain merchandisers and exporters in the country. 
It owns an elevator and warehouse in Chicago which is designated 
regular for delivery of grain on the Chicago Board of Trade. In 
early 1963, Cargill was of the opinion that there would be an 
ample supply of soft red winter wheat at the end of the crop year, 
May 1963, and hence hedged its inventory by selling May 1963 
wheat futures on the Chicago Board of Trade. In early March 
1963 it reached a maximum short position in the future of more 
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than eight million bushels.* As explained above, such a hedge 
operates as “insurance” against falling prices. 


However, in February and March of 1963, Cargill sold sub- 
stantial quantities of soft red winter wheat to mills in the South- 
western part of the United States. This demand was unusual 
because ordinarily soft red winter wheat does not move from 
Chicago to the Southwest. Apparently the movement was 
prompted by an unusual combination of freight rates which made 
it economical to ship wheat in this direction. Also in March, the 
Spanish Government indicated a definite interest in purchasing 
large quantities of soft red winter wheat and Cargill hoped that 
it would be able to obtain some of this business. Based upon 
these developments, Cargill revised its opinion of the supply- 
demand situation and concluded that supplies of wheat would be 
tight by May, the end of the crop year, that therefore prices 
would not fall, but might rise, and began liquidating its short 
hedges and established a long position in March 1963 Chicago 
futures. 


On April 15, 1968, Cargill liquidated all of its short hedges 
remaining in the May future and established a long speculative 
position of 250,000 bushels. Between that date and May 15, 
Cargill increased its speculative long position to 1,930,000 
bushels. 


The United States Department of Agriculture publishes figures 
every week indicating the quantites of deliverable grade wheat 
located at various market areas around the country; these figures 
do not indicate the ownership of such supplies. On April 12, 1963, 
just prior to the date Cargill established its long position in the 
May 1963 wheat future, Department figures showed that there 
were 2,804,000 bushels of deliverable grade wheat stored in Chi- 
cago warehouses. Of this amount, Cargill owned 2,471,000 bush- 
els. It is important to note here that Cargill was thus in posses- 
sion of a vital piece of information that other traders and grain 
dealers in Chicago did not have access to, namely that it owned 

3. The position limits referred to above of two million bushels apply only to speculative 
positions. Since Cargill’s position at this point was a bona fide hedge, its holding of eight 
million bushels did not violate the position limits. Chicago has a total elevator capacity of 
around 70,000,000 bushels, of which Cargill owns and operates 22,000,000 bushels. 

4. There is no controversy between the parties that Cargill’s position was speculative. 
There are situations of course in which a grain merchandiser’s long futures position might 
be hedging, such as where he has made sales of cash wheat which he does not have sufficient 
supplies on hand to fulfill; in such a case he might purchase futures in order to assure 
himself of supplies to meet his commitments. However, at the time Cargill established its 


long futures position it had ample supplies of uncommitted wheat stocks, and thus its posi- 
tion was speculative. 
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the bulk of deliverable wheat in Chicago. While all traders of 
course knew the total quantity of deliverable wheat available 
in Chicago, only Cargill was in a position to know that it owned 
the vast majority of this wheat. 


In early May 1963 it became known that the Spanish Govern- 
ment would in fact purchase large quantities of wheat; and on 
Saturday, May 11, it offered to purchase 50,000 tons (40 bushel 
to the ton) of soft red winter wheat to be delivered by June 10. 
At this point in time, no American exporter could make this 
sale because the Department of Agriculture subsidy cutoff date 
for export of old crop wheat was May 31, and logistical considera- 
tions prevented the loading and shipping of the wheat in time 
to meet the subsidy deadline.5 Cargill so informed the Depart- 
ment of Agriculture. On Monday, May 13, the Department of 
Agriculture announced that the subsidy deadline had been ex- 
tended to June 10, 1963. 


On Tuesday, May 14, 1963, Cargill offered to sell to Spain 
12,500 tons of wheat at a price which equaled $2.1314 per bushel 
or 101% cents over the May future; and on the next day, Cargill 
offered 15,000 tons at a price which equaled $2.09 per bushel or 
514 cents over the May future. Both of these offers were accepted 
on Saturday, May 18. Cargill thereupon loaded out 770,000 bush- 
els of wheat from its Chicago elevator and shipped it to Spain. 
Cargill made a profit on both of these Spanish sales. 


This loadout together with other commitments left Cargill with 
approximately 50,000 bushels of wheat in its warehouse as of 
Monday afternoon, May 20. This constituted all of the wheat in 
Chicago warehouses which was available for delivery on the May 
wheat future.* 


Monday, May 20, and Tuesday, May 21, were the last two days 
in which the May 1963 wheat future could be traded on the 
Chicago Board of Trade, and Cargill decided that it was time to 
begin liquidating its long futures position. Under Board of Trade 
rules, the maximum permissible price fluctuation of wheat futures 
is 10 cents above or below the previous day’s closing price. The 
maximum permissible high price Monday was $2.1934. Cargill 
~"§, United States exporters cannot meet world price competition in wheat without the 
benefit of government export subsidies. 

6. There apparently were a few other much smaller stocks located in Chicago warehouses. 
These stocks, however, were all owned by grain mills which needed them for their own 
grind requirements, and hence they were not available for delivery. 


Actually as of May 16, 1963 all of Cargill’s soft red winter wheat located in Chicago was 
committed on offers and sales. 
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placed an order with its broker to sell 100,000 bushels of futures 
at $2.19. The broker was able to sell only 40,000 bushels at this 
price and the order was canceled. The market closed that day at 
$2.185, an increase of 934, cents from the previous day’s closing 
price. 


At the opening of business on May 21, 1963, there was a total 
open interest in the May 1963 wheat future of approximately 8 
million bushels. Of this, Cargill owned 1,890,000 bushels or about 
24 per cent. At the same time the quantity of deliverable wheat 
in Chicago warehouses owned by persons other than Cargill was 
approximately 20,000 bushels. When trading opened at 9:30 a.m., 
the future traded at approximately $2.22 and gradually declined 
until at 11:02 a.m. it traded at $2.1514 which was the low price 
for the day. During this period, Cargill purchased another 100,000 
bushels of futures which increased its speculative long position 
to 1,990,000 bushels. Additionally, Cargill obtained control of 
another 50,000 bushels which it agreed to sell for Continental 
Grain Company’s account. Trading in the future was to cease at 
12:00 p.m. 


At 11:45 the future was trading at $2.20. At this point Cargill 
transmitted to its broker six orders to sell its futures position 
as follows: 


200,000 bushels at $2.27 
200,000 bushels at $2.2714 
300,000 bushels at $2.2714 
400,000 bushels at $2.273, 
500,000 bushels at $2.28 
390,000 bushels at $2.2814 


These orders were limit orders, which meant that the sales could 
not be made below the prices specified. The maximum price at 
which the May 1963 future could be sold was $2.285,4. 


Prices did not reach the limits specified in Cargill’s order until 
11:53 a.m. At this time Cargill’s holdings constituted approxi- 
mately 62 per cent of the open interest. From this time until the 
close of trading, Cargill’s broker liquidated 1,625,000 bushels for 
Cargill’s account. Prices reached $2.285, the limit for the day. 
Confusion and congestion was so great at the close of trading 
that 420,000 bushels remained open after trading ended, and 
Cargill had unliquidated holdings of 365,000 bushels. 
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Shortly after the close of trading, Cargill was visited by the 
Acting Chairman of the Business Conduct Committee of the 
Chicago Board of Trade, who requested Cargill’s cooperation in 
the orderly liquidation of its remaining long position, pointed 
out the apparent short supply of soft red winter wheat in the 
Chicago area and suggested that Cargill offer to sell warehouse 
receipts to the unresolved shorts in order to clear up the May 
wheat future. Cargill replied that it only had approximatelv 
35,000 bushels of uncommitted wheat available for sale, but that 
it could make substantially greater amounts of warehouse receipts 
available at a price of $2.2814 if it could be assured of receiving 
these receipts back in settlement of its long position, since this 
wheat was actually needed for delivery on prior commitments. 
There were at this time no other warehouse receipts available in 
Chicago for delivery on the May wheat future. Cargill was ad- 
vised by the Chicago Board of Trade that it would receive its 
receipts back in the course of delivery. 


Cargill thereupon sold 100,000 bushels of warehouse receipts 
to various commission houses for $2.2814 per bushel. (Approxi- 
mately 75,000 bushels of this wheat was already committed under 
prior sales.) These receipts were then tendered to Cargill in 
satisfaction of the shorts’ delivery obligations, resold by Cargill 
and then redelivered to Cargill and other longs in satisfaction of 
the contracts, and this process was continued until 370,000 bush- 
els of the unresolved open interest were liquidated by this 
method. In the course of this circulation, 55,000 bushels of Car- 
gill warehouse receipts were received by longs other than Cargill, 
who then sold these receipts to other unresolved shorts, who in 
turn redelivered them to Cargill. Cargill liquidated 315,000 bush- 


els of its long futures by this method, and in addition received 
50,000 bushels of wheat from other sources. 


To summarize then the liquidation of the 420,000 bushels open 
interest remaining after the close of trading in the May 1963 
wheat future, Cargill received 315,000 bushels of its own ware- 
house receipts plus 50,000 bushels of wheat from other sources, 
while other longs received 55,000 bushels of Cargill warehouse 
receipts. All of the Cargill receipts used in this delivery process 


were sold by Cargill at a price of $2.2814 per bushel. 


After settlement of the outstanding May futures contracts, 
Cargill had approximately 88,000 bushels of old crop wheat 
remaining in its warehouse. Between June 4 and June 13, it dis- 
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posed of this wheat at prices ranging from $2.10 to $2.13 per 
bushel. 


III. THE GOVERNMENT’S THEORY OF 
THE CASE 


The above statement of the case represents essentially uncon- 
tested facts. Issues of fact and law which remain in the case are 
vigorously contested by the parties. In order to understand the 
basis of this dispute, it will be helpful to first outline the basic 
theory of the Government’s case that Cargill manipulated the 
price of the May 1963 wheat futures. 


The Government’s theory of this case is that Cargill manipu- 
lated the price of the May 1963 wheat future by means of a device 
known as a “little corner” or “squeeze.”* For purposes of clarity 
in the discussion, we shall use the term “squeeze” exclusively. 
The Government contends that the squeeze is a “well-known 
manipulative device” and is a type of manipulation prohibited by 
the Commodity Exchange Act. 


Although a squeeze is defined in slightly varying fashion by 
different authorities, the essential elements seem to be commonly 
recognized. A good starting point for a definition is that given by 
Senator Pope when he was in charge of the bill which was en- 
acted as the Commodity Exchange Act: 


“Squeeze (congestion) : These are terms used to designate a 
condition in maturing futures where sellers (hedgers or 
speculators), having waited too long to close their trades, 
find there are no new sellers from whom they can buy, de- 
liverable stocks are low, and it is too late to procure the 
actual commodity elsewhere to settle by delivery. Under such 
circumstances and though the market is not cornered in the 
ordinary sense, traders who are long hold out for an arbi- 


trary price.” 80 Cong. Rec. 8089. 


This legislative history suggests that indeed squeezes were in- 
tended to be prohibited where they were intentionally manipu- 
lated. As Senator Pope’s definition suggests, a squeeze is to be 
distinguished from a corner and differs from it in certain re- 
spects. In it most extreme form, a corner amounts to nearly a 
monopoly of a cash commodity, coupled with the ownership of 
ag refer to a dominant position in the cash or spot market as a 


corner, while such position in the futures market is denoted as a squeeze. See 73 Yale L.J. 
171 (1963). 
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long futures contracts in excess of the amount of that commodity, 
so that shorts—who because of the monopoly cannot obtain the 
cash commodity to deliver on their contracts—are forced to 
offset their contract with the long at a price which he dictates, 
which of course is as high as he can prudently make it.® 


A squeeze is a less extreme situation than a corner. In this 
case, there may not be an actual monopoly of the cash commodity 
itself, but for one reason or another deliverable supplies of the 
commodity in the delivery month are low, while the open interest 
on the futures market is considerably in excess of the deliverable 
supplies. Hence, as a practical matter, most of the shorts cannot 
satisfy their contracts by delivery of the commodity, and there- 
fore must bid against each other and force the price of the future 
up in order to offset their contracts. Many squeezes do not involve 
intentional manipulation of futures prices, but are caused by 
various natural market forces, such as unusual weather conditions 
which have caused abnormally low crop production or inadvertent 
destruction of a substantial volume of the commodity itself. 
However, given a shortage of deliverable supplies for whatever 
reason, the futures price can be manipulated by an intentional 
squeeze where a long acquires contracts substantially in excess 
of the deliverable supply and so dominates the futures market— 
i.e. has substantial control of the major portion of the contracts— 
that he can force the shorts to pay his dictated and artificially 
high prices in order to settle their contracts. 
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The Government contends that Cargill manipulated the market 
price of the May 1963 wheat futures by means of a squeeze: 
(1) Cargill acquired and held a controlling long position in the 
May 1963 wheat future; (2) there was an insufficient supply of 
wheat available to the shorts for delivery on the futures, and 
what supply there was was controlled by Cargill; (3) Cargill 
exacted an artificially high price in liquidation of its futures con- 
tracts; and (4) the squeeze was intentionally caused by Cargill. 


Cargill, on the other hand, vigorously contests the factual bases 
which underly each of the above contentions, and in addition 


8. One of the most spectacular reported cases illustrating such a corner is Peto v. Howell, 
101 F.2d 355 (7th Cir. 1938). It was there alleged, and the court found that the evidence 
substantiated the allegations, that the defendant acquired long futures in corn in the amount 
of 8,500,000 bushels to be delivered in Chicago; that approximately 7,000,000 bushels were 
delivered to the defendant in satisfaction of these contracts, which constituted 97 per cent 
of the deliverable supply in Chicago and 90 per cent of the deliverable supply in the whole 
country; that there remained 1,500,000 bushels of futures which could therefore not be satis- 
fied by delivery; and that the defendant was therefore able to dictate an arbitrarily high 
price in settlement of these contracts. 

Not all corners of course are so massive or so successful. 


CARGILL v. HARDIN 1835 
Cite as 30 A.D. 1824 


offers two defenses which counter the basic theory of the Gov- 
ernment. First, it contends that in order to be guilty of manipula- 
tion under the Act, a trader must commit an “uneconomic act,” 
and secondly, and more fundamentally it contends that squeezes 
are not a form of manipulation prohibited by the Act. We will 
deal with this latter contention after we have examined the 
Government’s case for the proposition that Cargill in fact accom- 
plished a squeeze. 


While Cargill has not specifically defined what it means by 
an “uneconomic act,” the apparent implication of its argument is 
an act which does not make a profit for the party involved. Since 
it is conceded that all of the acts done by Cargill in the instant 
case resulted in a profit to the company, it therefore follows from 
this definition that it has not been guilty of manipulation. This is 
a rather novel proposition, and we suspect many market traders 
might be startled to learn that the only manipulators among them 
are those who failed to make a profit on all of their various ma- 
neuvers. Cargill admits there is no case authority for this prop- 
osition and suggests it is because it has not been urged before a 
court in prior cases. It has now been urged and we reject it. 


The Commodity Exchange Act itself does not define “manipula- 
tion,” and definitions from other sources are of a most general 
nature. One of the few judicial definitions is to be found in Gen- 
eral Foods Corporation v. Brannan, 170 F.2d 220, 231 (7th Cir. 
1948), where the court said: 


“We are favored with numerous definitions of the word 
‘manipulation.’ Perhaps as good as any is one of the defini- 
tions which appears in the government’s brief, wherein it is 
defined as ‘the creation of an artificial price by planned 
action, whether by one man or a group of men.’” 


In the antitrust context, the Supreme Court has said: 


“* * * [MJarket manipulation in its various manifestations 
is implicitly an artificial stimulus applied to (or at times a 
brake on) market prices, a force which distorts those prices, 
a factor which prevents the determination of those prices by 
free competition alone.” United States v. Socony-Vacuum 
Oil Co., 310 U.S. 150, 223 (1940). 


We think the test of manipulation must largely be a practical 
one if the purposes of the Commodity Exchange Act are to be 
accomplished. The methods and techniques of manipulation are 








COMMODITY EXCHANGE ACT 
Cite as 30 A.D. 1824 


limited only by the ingenuity of man. The aim must be therefore 
to discover whether conduct has been intentionally engaged in 
which has resulted in a price which does not reflect basic forces 
of supply and demand. In such an inquiry, the question of whether 
an alleged manipulator has made a profit is largely irrelevant, 
for the economic harm done by manipulation is just as great 
whether there has been a profit or a loss in the operation. In the 
few reported cases where a trader has been found guilty of price 
manipulation under the Commodity Exchange Act, the available 
facts indicate that the manipulators reaped handsome profits. In 
the case of G. H. Miller & Co. v. United States, 260 F.2d 286 (7th 
Cir. 1958), cert. denied, 358 U.S. 907 (1959), the manipulators 
profited in the sum of $162,695.15. Although no figures are given 
in the case of Great Western Food Distributors, Inc. v. Brannan, 
201 F.2d 476 (7th Cir.), cert. denied, 345 U.S. 997 (1953), the 
case clearly indicates that the manipulating parties made profits 
in their transactions there. And it may be pointed out that one 
of the most common manipulative devices, the floating of false 
rumors which affect futures prices, does not involve the commis- 
sion of an “uneconomic act.” Thus we must reject Cargill’s con- 
tention that manipulation under the Commodity Exchange Act 
must include the commission of an “uneconomic act.” 


IV. THE ELEMENTS OF THE SQUEEZE 
IN THE INSTANT CASE 


We turn now to an analysis of the factual basis of the Govern- 
ment’s case against Cargill. As to the factual findings made in 
the administrative proceeding, the Commodity Exchange Act 
directs that “the findings of the Secretary of Agriculture as to 
the facts, if supported by the weight of the evidence, shall * * * 
be conclusive.” Cargill urges that this test is considerably more 
stringent than the “substantial evidence” test ordinarily applied 
to review of administrative agency findings. We think the Sev- 
enth Circuit adequately described the judicial function in these 
cases as being “to review the record with the purpose of deter- 
mining whether the finder of the fact was justified, i.e. acted 
reasonably, in concluding that the evidence, including the de- 
meanor of the witnesses, the reasonable inferences drawn there- 
from and other pertinent circumstances, supported his findings.” 
Great Western Food Distributors, Inc. v. Brannan, 201 F.2d 
479-480. With this standard in mind, we examine the individual 
elements of the squeeze which the Government contends consti- 
tuted the manipulation in the instant case. 
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A. Did Cargill hold a dominant long position in the future? 


The first question to be confronted is whether Cargill held a 
controlling long position in the future. It is evident that a squeeze 
cannot be successfully executed unless a long has sufficient control 
of enough futures contracts to force the shorts to come to him to 
settle their contracts. 


The Government’s case in this aspect lies primarily in the 
undisputed fact that Cargill held its maximum long position of 
nearly 2,000,000 bushels until the last fifteen minutes of trading 
in the future, at which point it controlled 62 per cent of the long 
interest. On its face, ownership of 62 per cent of the open con- 
tracts would appear to be a dominant interest. 


Cargill, however, argues that the Government’s contention is 
invalid because its emphasis on Cargill’s position during the last 
fifteen minutes of trading is improper. Applying a “reductio ad 
absurdum”’ test to the Government’s argument, Cargill points out 
that: 


“Everyone agrees that the last long in the market in any 
expiring future will have 100% of the long open interest 
just as the last short will have 100% of the short open in- 
terest. * * * If the contentions of the CEA here were to be 
sustained, a ‘dominant’ and controlling long position and a 
‘dominant’ and controlling short position could be found the 
last day of trading in every commodity future and every 
delivery month.” 


To this argument, there appear to be two answers. 


In the first place, the basic question is whether the long con- 
trols a sufficient number of contracts to enable him to affect the 
market sufficiently so as to exact an arbitrary price for his con- 
tracts. Situations may well be imagined where the last long in 
the market during the last few seconds of trading simply does 
not have sufficient leverage to affect the price. But in the instant 
case, it appears to us that Cargill’s control of 2,000,000 bushels 
of fuures, constituting 62 per cent of the long interest, with 15 
minutes of trading remaining, represents a sufficiently controlling 
position to warrant consideration of the question whether Cargill 
actually manipulated prices during this period. 


Secondly, even conceding the most extreme result argued by 
Cargill, namely that under the Government’s analysis the last 
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long in the market would be a dominant long even though he had 
only a'‘single contract for 5000 bushels, it is difficult to see where 
this helps Cargill. For the establishment of a dominant long hold- 
ing is only one aspect of the Government’s case; it still must show 
that the dominant long exacted an artificial price in settlement 
of his contract. And if this single dominant long does in fact exact 
an artificial price for his single contract—and the Government 
can prove it—this would constitute price manipulation in viola- 
tion of the Act. 


Thus we conclude that the finding that Cargill acquired a 
dominant long position is supported by the weight of the evidence. 


B. Was there an insufficient supply of wheat available from 
sources other than Cargill for delivery on the May future? 


The next essential element of the Government’s case is to estab- 
lish that there were not adequate supplies of wheat other than 
those controlled by Cargill from which the shorts could fulfill 
their delivery requirements on the future. Obviously, if there 
were adequate supplies of deliverable grade wheat available to 
the shorts to deliver to the longs on the future, Cargill would not 
be able to exact artificial prices in settlement of its contracts, for 
rather than paying those prices, shorts would instead procure 
the wheat and deliver it. 


In order to properly determine what supplies of wheat should 
be included in those available for delivery on the future, it is 
necessary to keep in mind the delivery rules of the Chicago Board 
of Trade. In order to be acceptable for delivery on the future, 
wheat had to be stored in warehouses located within the Chicago 
area which were designated regular for delivery by the Chicago 
Board of Trade, or during the last three days of the delivery 
month be on track in the Chicago switching district consigned to 
a designated warehouse. There were no acceptable delivery points 
outside the Chicago area. No. 2 soft red winter wheat was the 
standard grade of wheat which was acceptable in fulfillment of 
the contract. Hard wheat could also be delivered on the contract 
without penalty, but the evidence clearly shows that hard wheat 
was a more expensive grade of wheat and no premium was al- 
lowed to the shorts for delivering this grade.® 


The evidence as to the availability of these supplies is as 
follows. It is indisputable that Cargill owned practically all of the 


9. It might be pointed out that many of the problems in this case might well be eliminated 
if Board of Trade rules were changed to allow a premium for delivery of hard wheat. 
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available wheat stored in Chicago warehouses. It is also clear that 
there were practically no supplies of No. 2 soft red winter wheat 
located within shipping distance of Chicago by the close of trad- 
ing in the future.’ However, it appears that there were ample 
supplies of hard wheat in surrounding areas which could have 
been shipped to Chicago in time for delivery on the future. Thus 
the controversy between the parties resolves itself into the ques- 
tion of whether this hard wheat should be considered part of the 
deliverable supply in determining whether there were stocks 
available from sources other than Cargill. 


We conclude that the hard wheat stocks were properly excluded 
from the available deliverable supply. Case authority under the 
Commodity Exchange Act which would aid in the determination 
of this question is meager indeed, and the two cases available 
appear to have split on the question. In Great Western Food Dis- 
tributors, Inc. v. Brannan, 201 F.2d 476 (7th Cir. 1953), the 
Seventh Circuit considered the problem of what supplies should 
be considered to be available in a corner of the egg market. The 
three possible sources for delivery on the future were fresh eggs, 
local refrigerator eggs, and out-of-town eggs. Local refrigerator 
eggs were the standard deliverable grade on the future. Fresh 
eggs could be delivered, but their price was higher and no 
premium was allowed to the short for their delivery. Out-of-town 
eggs could not be delivered after the close of trading in the 
future, and even prior to the close of trading, they were not 
ordinarily delivered because the cost of shipment and added equal- 
izing charge made them more expensive than local refrigerator 
eggs. The Seventh Circuit therefore concluded that fresh eggs 
and out-of-town refrigerators should be excluded from the eco- 
nomically available supply. 


Applying this precedent to our case, we would conclude that 
out-of-town hard wheat should be excluded from the available 
supply. Hard wheat was of a higher grade than No. 2 soft red 
winter wheat, its price was higher, no premium was allowed for 
its delivery, and the cost of shipment into Chicago for delivery 
on the future was an additional economic impediment to its 
delivery. It would be more economic to pay the long a premium 
"40, Cargill strenuously urges on this review that there were ample supplies of wheat 
available for delivery on the future that could have been shipped into Chicago, while con- 
ceding there were insufficient supplies in Chicago itself. It is somewhat unclear whether 
Cargill is contending that these outside supplies included both No. 2 soft red winter wheat 
as well as hard wheat or has admitted that these supplies were limited to hard wheat. How- 


ever, the evidence is nearly conclusive, including testimony from Cargill’s own witnesses 
and officers, that these supplies were limited to hard wheat. 
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than to pay the additional charges for premium wheat plus 
shipping and handling charges. 


In apparent conflict with the Seventh Circuit is the Fifth Cir- 
cuit’s decision in Volkart Brothers, Inc. v. Freeman, 311 F.2d 
52 (5th Cir. 1962). The Fifth Circuit was considering an alleged 
manipulative squeeze in the cotton futures market and dealt with 
the question of what should be considered the available supply of 
cotton for delivery on the future. There the problem was whether 
uncertificated, as well as certificated cotton should be considered 
to be part of the available supply. Certificated cotton only was 
acceptable for delivery on the future and it was conceded that 
as of the close of trading in the future, uncertificated cotton could 
not be certified in time for delivery on the future. Thus the Gov- 
ernment contended that it should be excluded from the available 
supply. The Fifth Circuit disagreed, noting that prior to the 
close of trading the shorts could have procured the cotton and 
placed it in the process of certification in time for delivery on the 
future, and that therefore it should be included in the available 
supply. 


The Fifth Circuit reach this conclusion without any economic 
analysis whatsoever and did not discuss its apparent discrepancy 
with the Great Western case. Rather it argued that the Govern- 
ment’s position simply released the shorts from their delivery 
obligation in their contract and would result in the futures ex- 
changes becoming gambling enterprises. The Fifth Circuit’s deci- 
sion must be read as holding that squeezes are not a form of 
manipulation which is prohibited by the Commodity Exchange 
Act. Regardless of whether one agrees with this theoretical result, 
the Volkart case cannot be considered as helpful in determining 
whether the actual economic facts of a squeeze are present in an 
individual case, for the court did not discuss this problem. We 
consider later in this opinion whether the Volkart decision that 
manipulative squeezes should not be regulated is sound, but for 
purposes of the instant problem in determining what were the 
available supplies for delivery on the future we do not consider it 
to be economically realistic. The shorts could usually acquire at 
considerable extra cost and expense the physical commodity but 
settle with the longs at an artificially higher price as the lesser 
of two evils. This would not prevent excessive speculation “caus- 
ing sudden or unreasonable fluctuations or unwarranted changes” 
in price condemned in 7 U.S.C. §6(a). 
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There are no Supreme Court precedents on this question under 
the Commodity Exchange Act. However, in the closely related 
area of antitrust regulation under the Sherman Act, the Court 
has given us a test of what products should be considered to be 
part of the market—i.e. Supply—when determining the existence 
of monopoly power. 


“The ‘market’ which one must study to determine when a 
producer has monopoly power will vary with the part of com- 
merce under consideration. The tests are constant. That 
market is composed of products that have reasonable inter- 
changeability for the purposes for which they are produced— 
price, use and qualities considered.” United States v. Du 
Pont & Co., 351 U.S. 377, 404 (1956). 


Applying that test to the Chicago wheat futures market, we do 
not think that hard wheat should be included in the supply. The 
evidence shows that soft red winter wheat is grown mainly in the 
farm areas surrounding the Chicago market and it is consumed 
chiefly in that area. It is a deliverable grade wheat at par onlv 
on the Chicago Board of Trade in contrast to other contract 
markets, it is the grade which is generally reflected in the wheat 
futures price and which is ordinarily delivered in satisfaction of 
the futures contract. Hard wheat is of a higher quality and price 
than soft red winter wheat, is rarely delivered on the contract, 
and no premium is allowed if it is. 


It may be pointed out also that the Chicago Board of Trade 
also apparently did not consider out-of-town hard wheat to be 
available for delivery on the futures contract, for otherwise it 
would not have been necessary for them to set up the rather 
unusual liquidation procedure described above in closing out the 
remaining open interest following the close of trading in the 
future. The fact that Cargill warehouse receipts were recirculated 
many times in order to close out 370,000 bushels of total 420,000 
bushel open interest is itself suggestive of what the available 
supplies were for delivery on the future. 


Thus we conclude the finding that hard wheat should be ex- 
cluded from the available supply was in accord with the weight of 
the evidence. Since there was no soft red winter wheat available 
in significant quantities from sources other than Cargill, the 
conclusion is inescapable that the shorts could not fulfill their 
contracts, at least to the extent of 2,000,000 bushels, without com- 
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ing to Cargill for either the offsetting contracts or the warehouse 
receipts. 


C. Did Cargill exact an artificially high price in settlement of its 
long futures contracts? 


This is the crucial element of the Government’s case and the 
most hotly disputed issue before us. For if, despite the fact that 
it had the power and opportunity to do so, Cargill did not in 
fact cause an artificial price it cannot be guilty of manipulation. 
Actually, there are two questions involved here—was the price 
which Cargill received for its futures contracts artificially high, 
and if so, did Cargill cause it? 


In order to determine whether the price of the future was 
artificial, some standards or tests must be used to compare normal 
prices with the prices alleged to be artificial. The Government 
proposes four different tests for determining whether the price of 
the May future was artificial and asserts that Cargill’s demanded 
price fails all of them. 


The first three tests proposed by the Government constitute an 
historical analysis of the May 1963 futures prices in comparison 
with the prices for the preceding nine years on the Chicago Board 
of Trade. We find no serious differences between the parties as 
to these three tests and shall only summarize them here. First, 
the Government contends that the record 185% cents price rise 
of the future in the last two days of trading was not comparable 
to movements in the past nine years, and in fact in six of those 
years the futures price actually declined. Secondly, the Govern- 
ment contends that the spread between the May and July wheat 
future in 1963 increased a record 185% cents during the last two 
trading days, and that no comparable movement occurred during 
the prior nine years, in seven of those years the spread remaining 
the same or decreasing. Thirdly, the Government contends that 
the May 1963 futures price was considerably out of line with the 
Kansas City futures price as compared with these prior years. 


We think that the Government’s tests with respect to these 
movements of the futures price are proper and that the weight of 
the evidence clearly supports the finding that they were abnormal 
in 1963. Cargill really makes no substantial attack on these 
findings, although it does rather belatedly suggest in its reply 
brief that in fact the May 1963 prices were very similar to the 
May 1958 prices, and thus there was nothing unusual about them. 
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However, even Cargill’s own figures demonstrate substantial 
discrepancies in the May 1963 movements as compared with the 
May 1958 movements, its argument ignores the other years, and 
it also ignores the fact that the Government has pointed out that 
the Department of Agriculture investigated the May 1958 wheat 
futures prices and found them to be artificial, but no prosecution 
followed because it was not determined that they were intention- 
ally brought about. 


The fourth test proposed by the Government for determining 
the artificiality of the futures price is whether it bore a proper 
relationship to the price of cash wheat in May 1963 and particu- 
larly at the close of trading on May 21. Cargill vigorously joins 
issue with the Government at this point and the parties are in 
total disagreement as to what the cash value of wheat was at this 
time. 


This is an important element of the Government’s case and 
some more detailed discussion of the mass of conflicting evidence 
is warranted. In one point, the parties are in apparent agree- 
ment. In theory at least the price of the future should be approxi- 
mately 214 to 8 cents less than the price of the cash wheat, the 
discount reflecting warehouse loadout charges; the price of the 
future may also be depressed somewhat below the cash price 
because of the uncertainties as to when and what grade of wheat 
may be delivered.'! The problem with matching theory to fact 
lies in the difficulty of determining the cash price of wheat, for 
actual cash trades on the Chicago spot market are relatively 
infrequent! and the prices of individual transactions may vary 
greatly depending on the positions of the parties, the quantity 
involved, and the time of the transaction. 


The Government’s evidence as to the cash price of wheat can be 
summarized as follows: First of all, the Government relies on an 
analytical study by a Department of Agriculture expert which 
established that the average economic value of No. 2 soft red 
winter wheat at Chicago during May 1963 was within the range 
of $2.10-2.17. Secondly, it relies on the cash prices of wheat 
quoted by the Grain Market News, a publication of the Depart- 
ment of Agriculture, which quoted cash prices as substantially 
below the futures price. Thirdly, it points out that the cash prices 


11. This was established by witnesses for both Cargill and the Government. Testimony of 
Cargill's witnesses Dr. Gray and Jaffray and the Government’s witness Dr. Robinson. 

12. From February 21, 1963 to the closing of the May futures on May 21, 1963 there was 
only one sale on the spot market. 
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as quoted by both the Grain Market News and the Sosland cards, 
a trade publication, fell rather sharply following the close of 
trading in the future, and argues that this shows that the cash 


prices were artificially high due not to basic demand by users but 
rather by demand from the speculators for delivery on the future. 


The Government also points out that the prices received by 
Cargill for its Spanish sales of $2.1314 and $2.09 per bushel, 
which sales were made only a few days before the end of trading, 
were substantially below the prices it ultimately received for its 
futures, and that the prices Cargill received for its remaining 
grain after the settlement on the contracts were substantially 
below those prices. While there were some cash sales made on 
May 20 and 21 in the price range of $2.28 per bushel, there were 
many other cash sales made between May 20 and May 31 at sub- 
stantially lower prices.'* 


An incident which occurred during the settlement of the open 
contracts following the close of trading also sheds some light on 
the cash value of wheat at that time, as well as Cargill’s opinion 
of that value. Goodbody and Company was one of the nine com- 
mission firms which had customers with outstanding short con- 
tracts in the May future at the close of trading and purchased 
warehouse receipts from Cargill for $2.2814. After delivering 
these receipts in satisfaction of the short contracts of its cus- 
tomers, Goodbody discovered that through an error one of its 
customers was long 10,000 bushels, and an effort was made to 
sell the receipts in question. They were first offered to Cargill 
who refused to buy them; Cargill also suggested that ‘““Goodbody 
try to locate some of the unresolved shorts from the May contract 
because an outstanding short would pay more to close out his 
position than Cargill could economically afford to pay.” The 
receipts were then offered to two mills in the area who bid ap- 


13. There was very little demand for cash wheat at this time. The new crop would be 
available the first part of June. Old stocks were being liquidated and there was no need for 
the old wheat except for a few mills who were short on their grind requirements. The cash 
price quoted by USDA Grain News: 


May 17 2.15% 
May 20 2.18% 
May 21 2.28 
May 22 2.15 
May 23 2.11% 
May 29 2.03% 
Sosland Trade Publication showed quotations: 
May 20 2.27% 
May 21 2.40 
May 22 2.09 
May 24 2.11 


May 31 2.03% bid. 
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proximately $2.05 per bushel for them. They were finally sold to 
another commission firm for $2.18 per bushel, which delivered 
them in satisfaction of short contracts of its customers. 


As against the Government’s evidence as to the cash price of 
wheat, Cargill presented the following evidence. First, it relied 
on Sosland card, a trade publication, quotations of the cash 
prices of wheat which were higher than the Grain Market News 
quotations, and contended that this was a more reliable source. 
Secondly, it relied on testimony of two expert witnesses who 
maintained that the futures price was not out of line with the 
cash price. It also relied on the testimony of various trade wit- 
nesses who testified generally that they thought the futures price 
reflected basic supply and demand factors. And it relied heavily 
on the fact that on May 20 and 21 it had made cash sales of wheat 
for a price of $2.28. It may be pointed out that even assuming 
that the cash value of wheat was $2.28, according to the theory 
agreed on by Cargill and the Government, the futures price should 
then be about $2.25 to reflect the loadout charge. Yet Cargill’s 
sell order was in the range of $2.27-$2.281,4. 


The evidence on this particular point is conflicting, but the 
preponderance is in favor of the Government. The finding that 
the futures price was artificially high and did not reflect basic 
supply and demand factors for cash wheat is supported by the 
weight of the evidence. And in addition the other three tests 
proposed by the Government very clearly support the ultimate 
conclusion that the futures price was artificially high. 


The question now is whether the artificially high price was 
caused by Cargill. The Government contends that it was Cargill’s 
withholding of its 2,000,000 bushels of contracts until the last few 
minutes of trading which caused the dramatic rise in price. 
Cargill however contends that the price rise simply reflected the 
traders’ judgment that, because of the loadout of the previous 
weekend for the Spanish sales resulting in the depletion of Chi- 
cago supplies, the price of cash wheat would have to rise to meet 
unfilled mill demand in the area, and that its method of liquida- 
tion had nothing whatsoever to do with the price rise. 


This would seem to be a case where the market pattern speaks 
for itself. On Friday, May 17, before the Spanish sales were 
known to the public, the future closed at $2.0914, a price inci- 
dentally very close to that for which Cargill made its last Span- 
ish sale. On Monday, May 20, after the Spanish sales were known, 
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the price of the future advanced 934 cents over the previous 
day’s close. This price rise was gradual throughout the day and 
was probably attributable to the decrease in supplies. On May 21, 
the future opened slightly higher than the previous day’s close 
and then gradually declined. It eventually reached a low of 
$2.1514 at 11:02 and then gradually rose again. At 11:45, the 
time when Cargill placed its sale order, it was trading at $2.20, 
which was about 114 cents over the previous day’s close. In other 
words, throughout the day prior to Cargill’s last minute sale the 
market was resistant to any further increase in the price of the 
future. Cargill’s sell order was at prices 7 and 8 cents over what 
the future was then selling for, and it was able to get these prices 
because there was nowhere else for the shorts to go to offset their 
contracts. It seems clear that the only reason the price advanced 
so rapidly during the last few minutes of trading was because of 
Cargill’s dominance of the long interest and the high prices it set 
for liquidation. 


Cargill argues that its market behavior was not particularly 
unusual and that other experienced grain merchandisers ana- 
lyzed the market conditions similarly to Cargill. It points out for 
example that Ralston-Purina, Inc. and Central Soya Company, 
both experienced grain merchandisers, had speculative long posi- 
tions in the May 1963 wheat future and both liquidated their 
positions at a profit on the last day of trading. It is interesting to 
compare the transactions of these companies with those of 
Cargill. 


Cargill established its speculative long position on April 15 
at a time when it had substantial uncommitted stocks in its ware- 
house. It increased those holdings until May 15, when it held 
1,930,000 bushels. After selling 40,000 bushels on May 20, it 
purchased another 100,000 bushels during the early periods of 
trading on May 21 and then liquidated those holdings during the 
last fifteen minutes of trading in the very narrow range of 
$2.27-$2.285. 


Ralston established its long position with the purchase of 
150,000 bushels on April 30. It did not increase this position dur- 
ing the month of May. It did not establish its speculative long 
position until after it had sold all its stocks of wheat, so that it 
did not own any unhedged and uncommitted stocks. Its liquida- 
tion on the last day of trading was as follows: 
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25,000 bushels at $2.1814 
50,000 bushels at $2.203,, 
25,000 bushels at $2.2114 
50,000 bushels at the close of 

trading at $2.285/g 


It liquidated in that broad range because it wanted to get an 
average price for the day and could not be certain of the bottom 
or the top of the market range. 


Central Soya liquidated its short hedges on its uncommitted 
stocks on May 1. It did not establish its speculative long position 
until May 16, when it purchased 220,000 bushels. It did not in- 
crease that position. 150,000 bushels of its long futures were 
liquidated on May 20 for an undisclosed price (but obviously one 
at $2.19 or less since that was the high for that day). The remain- 
ing 70,000 bushels were liquidated on May 21 at $2.22. 


Mr. Ferguson, a commission broker and witness called by 
Cargill, testified that he advised his long customers on May 21 
to liquidate their contracts a little bit at a time throughout the 
day in order to get an average for the day. He also testified 
that, “I would not be inclined to show any broker, just for the 
sake of his nerves, a 2,000,000 sell order for the last 15 minutes, 
just for the sake of his nerves.” 


The above evidence suggests that Cargill’s method of liquida- 
tion cannot be considered to be ordinary market behavior. 
D. Was the squeeze intentionally caused by Cargill? 


Cargill was no novice in futures trading and knew of market 
conditions which could cause a squeeze. It possessed a very valu- 
able piece of information unknown to the trade at large, namely 
that it owned practically all the wheat available for delivery on 
the May future. Furthermore, being a large merchandiser in the 
Chicago area, it was in a particularly advantageous position to 
take advantage of the potential squeeze in disposing of its sup- 
plies as well as being able to take delivery of whatever wheat 
might be found by the few shorts able to avoid the squeeze in 
the futures market. Its behavior in liquidating its contracts was 
clearly intentional and was highly unusual market behavior; and 
the method of liquidating the unresolved open interest following 
the close of trading was also unusual and clearly controlled by 
Cargill. 
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Aside from the obvious inferences to be drawn from the ob- 
jective facts in this case, there is other evidence in the record 
which shows that Cargill knew exactly what was going on. On 
May 6, an inter-office telegram was sent which stated: 


“Excellent wheat summary. Question is how much wheat go- 
ing to be available June 15 so we can figure old crop needs 
and what it going to cost our pals.” 


In an interview with the Department of Agriculture investi- 
gators, a Cargill executive said that the Spanish business came 
about at a good time because without it, if Cargill had “bulled” 
the market, there would have been criticism. He also said that the 
sell order was not placed until the last minute because he “waited 
and watched because he knew the market was going up.” This 
was knowledge other traders did not have. 


Cargill also argues that it fully intended to take delivery of 
cash wheat if the future price did not reach at least $2.27 because 
it felt it could profitably market the wheat at that price. The evi- 
dence is otherwise. It is to be remembered that the wheat market 
at the end of May was intransition from old crop to new crop. 
New crop wheat is much cheaper than old crop wheat. Thus both 
users and merchandisers seek to keep their old crop supplies at 
the lowest level possible at the end of the crop year in order to 
be able to take advantage of new crop prices as soon as the new 
crop is available. It is inconceivable that Cargill would want to 
take 2,000,000 bushels of old crop wheat to try to merchandise 
before the new crop came in. In fact Cargill’s officers themselves 
testified that Cargill was liquidating its stocks “to the zero 
point.” 


If Cargill believed it could merchandise 2,000,000 bushels of 
cash wheat at $2.27 it is difficult to understand why just the prior 
weekend it had sold 600,000 bushels to Spain at $2.09. Further- 
more, even after the close of trading in the future Cargill did not 
take delivery of cash wheat but liquidated the bulk of its remain- 
ing open position by selling its own warehouse receipts. And it 
would not even buy back the 10,000 bushels that had been mis- 
takenly sold to Goodbody. 


The extraordinary price fluctuations of the futures market on 
May 20 and 21, 19638, in the Chicago Board of Trade were the 
largest in recent history and had very little relationship to basic 
supply and demand factors on No. 2 soft red winter wheat. None 
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of the other markets was so affected. The cash market in Chicago 
was to a limited degree cornered due to the depletion of local 
supplies. This small corner however does not appear to have been 
manipulated but came about normally from accelerated liquida- 
tion of the old wheat crop. There was no appreciable demand for 
additional cash wheat except for a few mill grind requirements. 
The long futures holders were not standing for delivery but for 
the maximum possible price, which Cargill was able to obtain to 
a substantial degree by bulling the futures market in the last 
7 minutes of trading and in employing the method of liquidation 
utilized after the trading closed. Cargill did not sell at the market 
price but set the market price by reason of its dominant long 
position in the closing 7 minutes. The cash market quickly 
adjusted to the demand at the close out of the old crop and prices 
dropped substantially to where they were prior to the last few 
days of the futures trading. 


The conclusion is well founded that these severe fluctuations 
were caused by Cargill’s manipulative actions and such severe 
fluctuations constitute a threat to a free and orderly market. It is 
difficult for us to perceive how Cargill can ignore the fact that 
its second Spanish sale at $2.09, which was offered on May 15 
and confirmed on May 18, is a true indicator of an unmanipulated 
cash market. This constituted a good economic sale, which we 
may concede, but it is difficult to view the true cash market at 
$2.28 a few days later. 


The 185% cents rise in the futures price would have to be 
caused primarily by Cargill’s dominance of the long futures 
market during the closing minutes of trading and its liquidation 
thereafter of its long futures. The shorts as a practical matter 
had nowhere else to go except to Cargill and Cargill knew it. The 
Spanish sales while completely legal did temporarily deplete local 
supplies and laid the base for a squeeze by the dominant longs. 
The rise of futures to the maximum permissible of $2.285, was 
no corrective action to bring futures in line with the cash market, 
which was substantially lower up to the last day of trading and 
returned to its previous lows for the month after the squeeze had 
been effected and the shorts liquidated. It thus appears that Car- 
gill exploited its position in this tight situation, while most of the 
other longs did not. 


We conclude that the squeeze was intentionally brought about 
and exploited by Cargill. 
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Cargill also argues that it cannot be found guilty of manipula- 
tion because it was relying on Volkart v. Freeman, 311 F.2d 52 
(5th Cir. 1962), and the advice of its counsel that all its activities 
were perfectly legal. We cannot agree that reliance on the Vol- 
kart decision can preclude a finding that Cargill was guilty of 
manipulation if this court should conclude that Volkart was 
wrongly decided or not determinative in the instant case. In the 
first place, the Volkart decision does not represent a clearly de- 
fined line of cases establishing a definitive standard of acceptable 
conduct under the statute prohibiting manipulation; it is in sub- 
stantial conflict with both Great Western Distributors, Inc. v. 
Brannan, 201 F.2d 476 (7th Cir. 1953) and G. H. Miller & Co. v. 
United States, 260 F.2d 286 (7th Cir. 1958). Cargill was clearly 
picking and choosing which precedent it would follow. And the 
Volkart decision has been criticized by commentators.'* Secondly, 
Cargill was playing close to the line of even the Volkart decision. 
Both the hearing referee and the Judicial Officer pointed out 
distinctions between this case and Volkart."® Finally the Judicial 
Officer took into consideration Cargill’s alleged reliance on Vol- 
kart and suspended all sanctions. We do not believe anything 
more is required if we conclude that this manipulation is in fact 
prohibited by the Commodity Exchange Act. Compare Simpson 
v. Union Oil Co., 396 U.S. 13 (1969), reversing 411 F.2d 897 
(9th Cir.). 


We turn now to a discussion of the Volkart case. 


V. THE VOLKART DECISION AND MANIPULATION 
SQUEEZES 


Read at its broadest reach, which is the way Cargill reads it, 
the Volkart decision holds that manipulative squeezes are not pro- 
hibited by the Commodity Exchange Act. It is somewhat difficult 
to discern why the Court reached this result, but apparently its 
concern was that a contrary result would relieve the shorts of 
their delivery obligation and transform the futures contract into 
a gambling transaction. We think this approach disregards com- 
mercial reality and the economic functions of the futures market. 


14. See “The Delivery Requirement: an Illusory Bar to Regulation of Manipulation in 
Commodity Exchanges,”’ 73 Yale Law J. 171 (1963). 

15. For example, Volkart contended that its position was a hedge, not speculative. Further- 
more, Volkart did not control a significant amount of the spot commodity and had not con- 
tributed to its shortage, whereas Cargill controlled almost all the available cash wheat and 
was responsible in large part for the existing shortage by its Spanish sales. Finally, the Fifth 
Circuit found no evidence of intent to manipulate on the part of Volkart. 
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While the obligation to make or take delivery is a bona fide 
feature of the futures contract, in reality the futures market is 
not an alternative spot market for the commodity itself, and in- 
deed the functions performed by the futures market would prob- 
ably be severely hampered if it were into an alternative spot 
market. For most parties who engage in futures transactions are 
in no position to either make or take delivery, and if they were 
required to always make preparations to fulfill their obligations 
to make or take delivery, the number of persons who could effec- 
tively participate in the futures market would be substantially 
restricted, thus reducing the liquidity and volume of that market. 
The main economic functions performed by the futures market 
are the stabilization of commodity prices, the provision of reliable 
pricing information, and the insurance against loss from price 
fluctuation. The functions can be fulfilled only if both longs and 
shorts can be assured that they can offset their contracts at non- 
manipulated prices. If in a squeeze situation, the shorts must be 
forced either to pay manipulated prices to offset their contracts 
or in the alternative to bring in higher priced outside supplies 
which are neither wanted or needed in the local market, then both 
the cash and the futures market will be dislocated. Cargill’s trans- 
actions in the liquidation of its futures contracts produced such a 
dislocation in the futures market in the instant case and we can- 
not conceive that any useful purpose would be served by en- 
couraging such conduct in the future. 


Cargill argues in its brief that this position “leaves the long 
at the mercy of the shorts in local shortage situations, and * * * 
will succeed only in eventually destroying futures markets. * * * 
Further, it is clear that if the long is not permitted to ask what, 
in his judgment, is a price reflecting the cost of bringing in wheat 
from outside, the futures market is no longer reflecting the real 
supply-demand situation, but is artifically low, and the prices are 
therefore useless to the trade and nation.” 


The first answer to this argument is that it is difficult to imagine 
a local shortage situation in which the long is at the mercy of the 
short. Cargill was certainly not at the mercy of the shorts in 
May 1963 and would not have been had it even liquidated its 
holdings in an orderly fashion. And had it so liquidated its hold- 
ings, it would still have made a handsome profit on its investment, 
even without the added increment which its manipulation pro- 
duced. The second answer is that we have been shown no good 
reason why the futures price should reflect the cost of bringing 
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in a higher price and grade of wheat for which there is no demand 
in the local area. It is this price which was artifically high and 
therefore useless to the trade and nation. 


Thus we conclude that if the Volkart decision, is to be inter- 
preted as ‘prohibiting regulation of manipulative squeezes, it is 
not in line with the Commodity Exchange Act, 7 U.S.C. § 1 et seq., 
providing for competitive trading markets and proscribing exces- 
sive speculation, and should not be followed. 


PROCEDURAL CLAIM AND OTHER CONTENTIONS 


Cargill argues that the instant proceeding is void because there 
was no advance notice given to it that its conduct was violative of 
the statute, as required by the Administrative Procedure Act, 5 
U.S.C. §558(c), which provides as follows: 


“* * * Except in cases of willfulness or those in which public 
health, interest, or safety requires otherwise, the with- 
drawal, suspension, revocation, or annulment of a license is 
lawful only if, before the institution of agency proceedings, 
the licensee has been given— 


“*(1) notice by the agency in writing of the facts or 
conduct which may warrant the action; and 


“(2) opportunity to demonstrate or achieve com- 
pliance with all lawful requirements.” 


We think it is clear that Cargill’s acts were willful within the 
meaning of the Act and thus the section is not applicable. See 
Great Western Distributors, supra at 484. 


Cargill also contends that the proceedings were void because of 
the bias and prejudice of the referee and the reviewing judicial 
Officer. We find no merit to these contentions. 


The order is affirmed. 
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(No. 14,324) 


DEWRELL FLANIGAN v. NATIONAL STOCK YARDS CASSIDY LIVE- 
STOCK COMMISSION COMPANY and ST. LOUIS NATIONAL STOCK 
YARDS COMPANY. P&S Docket No. 4490. Decided December 
2, 1971. 


Dismissal—Failure to establish that livestock was not in good condition 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on December 17, 1970, complainant alleged in sub- 
stance that he had shipped four head of cattle to respondent Na- 
tional Stock Yards Cassidy Livestock Commission Company, at 
the stockyard owned and operated by respondent St. Louis Na- 
tional Stock Yards Company, that for one of the four cows he 
was paid $74.20 when he should have been paid $202.75 (975 
pounds at 21¢ per pound) ; complainant claimed $128.75 as repa- 
ration. 
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Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on the re- 
spondents on March 22, 1971. A copy of the investigation report 
was served on the complainant the same day. Respondents timely 
filed answers. Since none of the parties requested an oral hearing 
this proceeding was handled under the “shortened” procedure 
provided for in the rules of practice (9 CFR 202.17, 202.53). 


Complainant did not file any evidence or brief under the 
“shortened” procedure and did not request an oral hearing at 
which witnesses could be compelled to appear, despite adequate 
opportunity to do so. 


The investigation report shows that: the complainant’s cattle 
were in good condition when they were loaded on a truck in 
Arkansas on the day they were shipped; late that night, at the 
stockyard, immediately after they had been unloaded from the 
truck and while they were being driven to a pen assigned to re- 
spondent National Stock Yards Cassidy Livestock Commission 
Company, one of them “was lagging behind the other cattle and 
was walking stiff,” and fell down, but was gotten up and walked 
into the pen; the next morning that cow was lying down in the 
pen and could not get up on her feet; she was “tailed” up and 
“when she took her first step she went down and split;” it was 
impossible to get her up again so she was hauled to a packing 
house; complainant was paid the net proceeds of the sale of all 
four of his cows. 


The complaint must be dismissed because the complainant has 
not proved that the cow about which he complained, was in good 
condition when either respondent first received custody of it. 
Whitten v. St. Louis National Stockyards Co., 3 A.D. 468 (1944) 
and Loren Hands v. Moody Commission Co., 3 A.D. 743 (1944). 
Compare: Rocha v. Calif. Farm Bureau Mktg. Assoc., 21 A.D. 
1100 (1962). 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 
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(No. 14,325) 


In re EDMUND G. WISNOWSKI. P&S Docket No. 4546. Decided 
December 7, 1971. 


Market agency—Misuse of shippers’ proceeds—Untrue or incomplete 
accounts of sale and scale tickets—Cease and desist—Consent order 


Samuel J. Harris for complainant. 
Langrock and Sperry, Middlebury, Vt., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 1, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and for the purposes of this proceeding and 
for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. 


The order consented to by respondent in his answer filed on 
October 22, 1971, contained a provision suspending respondent 
“as a registrant under the Act until such time as he demonstrates 
that the deficit in his custodial account for shippers’ proceeds has 
been eliminated”. Since a recent analysis of said custodial ac- 
count revealed that the deficit in the account has been eliminated, 
complainant has recommended that the remainder of the order 
consented to by respondent be issued after the deletion of the 
suspension provision. 


FINDINGS OF FACT 


1. (a) Edmund G. Wisnowski, doing business as Addison 
County Commission Sale, hereinafter referred to as the respon- 
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dent, is an individual with his principal place of business located 
at East Midd!ebury, Vermont. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Addison County Commission Sale, East Middlebury, Ver- 
mont, a posted stockyard under the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis, at the stockyard, and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, at the stockyard during the period from Decem- 
ber 1, 1970 through May 31, 1971, used funds received as pro- 
ceeds from the sale of livestock consigned to him for sale on a 
commission basis for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors 
of livestock, in that: 


(a) As of January 31, 1971, respondent had a shortage in 
his custodial account for shippers’ proceeds in the amount of 
$5,548.18. As of said date, respondent had outstanding checks 
drawn on his custodial account in the amount of $27,470.40 and 
had, with which to offset such outstanding checks, a bank balance 
of $14,899.50 and current proceeds receivable in the amount of 
$7,022.72, or a total of $21,922.22, resulting in a shortage of 
$5,548.18 in the funds available to pay shippers’ proceeds. 


(b) As of March 31, 1971, respondent had a shortage in his 
custodial account for shippers’ proceeds in the amount of 
$8,574.33. As of said date, respondent had outstanding checks 
drawn on his custodial account in the amount of $37,301.72 and 
had, with which to offset such checks, a bank balance of 
$28,727.39, resulting in a shortage of $8,574.33 in the funds 
available to pay shippers’ proceeds. 


(c) Respondent, on or about the dates set forth in sub- 
paragraph (c) of paragraph II of the complaint, issued 24 checks 
drawn on his custodial account for purposes of his own and pur- 
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poses other than the remittance of net proceeds to shippers or 
payment of lawful marketing charges. 


3. Respondent, during the period from on or about December 
1, 1970 through May 31, 1971, in connection with his market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in his business. Respondent during such 
period failed to keep (1) a general ledger of accounts showing 
assets, liabilities, expenses and net worth or capital; (2) monthly 
reconciliation of bank accounts. During said period respondent 
issued accounts of sale and scale tickets which failed to show the 
names of the purchasers and retained copies of such incomplete 
documents as a part of his records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has violated sections 307, 
312(a) and 401 of the Act (7 U.S.C. 208, 213(a), 221) and sec- 
tions 201.40, 201.41, 201.42 and 201.43 of the regulations (9 CFR 
201.40, 201.41, 201.42, 201.48). Inasmuch as respondent has con- 
sented to the issuance of the order set forth below and complain- 
ant has recommended that such order be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his 
own and for purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, and 
making such other use of shippers’ proceeds in his possession or 
control as will endanger or impair the faithful and prompt ac- 
counting therefor and payment of the portions thereof due to the 
person or persons entitled thereto; 


2. Failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; and 


3. Issuing accounts of sale and scale tickets which fail to show 
the true and correct names of the buyers of consigned livestock. 
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Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency subject to the Act including (1) a gen- 
eral ledger of accounts showing assets, liabilities, income, ex- 
penses, and net worth or capital; (2) monthly reconciliations of 
his bank account; and (3) scale tickets and accounts of sale which 
show the true and correct names of the buyers of consigned live- 
stock. 


This order shal] become effective on the sixth day after service 


upon respondent and copies hereof shall be served upon the 
parties. 


(No. 14,326) 


In re THE CROSS COMPANIES, INC. P&S Docket No. 4554. Decided 
December 7, 1971. 


Packer—Failure to pay when due for meat or meat food products— 
Cease and desist—Consent order 


Henry F. Rompage for complainant. 
Black & Plante, White River Junction, Vt., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on October 14, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On November 18, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
the respondent be issued. 
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FINDINGS OF FACT 


1. (a) The Cross Companies, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at White River Junction, Vermont. 


(b) Respondent is, and at all times material herein was en- 
gaged in the business of manufacturing meats and meat food 
products for sale and shipment in commerce. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer 
under the Act, on or about the dates and in the transactions set 
forth in paragraph II of the complaint, and in other transactions 
at divers other times during the period from August 13, 1970, 
through November 12, 1970, purchased meat and meat food 
products in commerce and delayed issuing checks in payment 
therefor for periods of time ranging from two to seven weeks 
after such purchases resulting in respondent’s failing to pay, 
when due, the full purchase price of such meat and meat food 
products. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has violated section 202(a) of the Act (7 U.S.C. 192(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly, or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of meat 
and meat food products purchased in commerce. 


The order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 14,327) 


In re RUMSEY OPERATING CorRP. P&S Docket No. 4331. Decided 
December 7, 1971. 


Violation of bonding requirements—Cease and desist—Consent order 


Thomas E. Bundy for complainant. 
Tillman & Roberts, Painted Post, N.Y., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 16, 1970, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture charging 
that respondent violated the bonding provisions of the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an amended answer on November 15, 1971, in 
which he admits the jurisdictional allegations of the Complaint 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings of fact and con- 
clusions, for the purpose of this proceeding only, based upon the 
allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 
Complainant has also recommended that respondent not be sus- 
pended as a registrant under the Act since as of August 19, 1971, 
respondent was and is now in compliance with the bonding pro- 
visions of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Rumsey Operating Corporation, hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at 226 Liberty Street, Bath, New York. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of selling livestock in com- 
merce on a commission basis and buying and selling livestock in 
commerce for its own account. 
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(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
the performance of its livestock obligations under the Act was 
terminated on December 22, 1966. Respondent was notified by 
certified mail on or about January 3, 1967, of such termination 
date and was informed that if it continued its livestock operation 
without bond coverage it would be in violation of the Act and 
regulations. Respondent was further notified by certified mail on 
or about March 8, 1967, that the required bond had not been re- 
ceived. Notwithstanding such notice, respondent continued to 
engage in the business of a market agency selling livestock in 
commerce on a commission basis and as a dealer buying and sell- 
ing livestock in commerce for its own account without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and regulations. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2, resvon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
218(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required under the Act and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 14,328) 


LYNN MANNING and RAY GOITIANDIA v. BURLEY LIVESTOCK COM- 
MISSION COMPANY, INC. P&S Docket No. 4319. Decided 
December 7, 1971. 


Failure to accept livestock contracted for—Rejection not justified— 
Damages awarded 


Church, Church & Snow, Burley, Idaho, for complainants. 
Parsons and Smith, Burley, Idaho, for respondent. 
Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In a com- 
plaint filed December 9, 1969, complainants claimed reparation 
from respondent in the sum of $43,326.38. It is therein alleged 
that respondent contracted to purchase 1,400 steers from com- 
plainants and to take delivery between June 1, 1969, and Septem- 
ber 30, 1969; that respondent delivered to complainants a check 
in the amount of $14,000.00 representing a down payment of 
$10.00 per head; that respondent took delivery of only 765 steers 
in accordance with the contract; that the remaining 635 steers 
were sold to others at a lesser price than the contract price re- 
sulting in a loss of $43,326.38 to complainants. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Administration of the 
Department and filed in this proceeding pursuant to section 
202.40 of the Rules of Practice (9 CFR 202.40), were served upon 
the respondent on February 27, 1970. A copy of the investigative 
report was served on the complainants on February 27, 1970. 


Respondent filed an answer and counterclaim on March 17, 
1970, denying liability and claiming $6,350.00, its $10.00 per 
head down payment on the 635 steers not taken, plus an additional 
$1,500.00 in lost commissions. Respondent requested an oral hear- 
ing. 


Complainants filed a reply to the counterclaim denying liability. 


An oral hearing was held at Twin Falls, Idaho, on March 4, 
1971. Karl A. Kern, Office of the General Counsel of this Depart- 
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ment, served as presiding officer. Complainants were represented 
at the hearing by Thomas H. Church and Peter G. Snow, Esas., 
Burley, Idaho. Respondent was represented at the hearing by Wil- 
liam A. Parsons, Esq., of the same city. Six witnesses testified. 
Suggested findings of fact, conclusions, and supporting briefs, 
were filed by complainants and by respondent. 


FINDINGS OF FACT 


1. At all times material herein complainants engaged as part- 
ners in the business of feeding livestock at Paul, Idaho. 


2. At all times material herein respondent, a corporation, en- 
gaged as a market agency selling livestock on commission, and as 
a dealer buying and selling livestock for its own account, in com- 


merce, operating on Burley Livestock Commission Company, Bur- 
ley, Idaho, a posted stockyard subject to the Act, and was so 
registered under the Act with the Secretary of Agriculture. 

3. On or about May 29, 1969, the parties herein agreed ypon a 
sale from complainants to respondent of 1,400 steers which were 
then in complainants’ feedlot. Respondent was buying the steers 


for resale outside of the State where the parties have their re- 
spective places of business. The parties agreed that the steers 
would weigh 1,000 to 1,100 pounds each (which is known as the 


actual live weight) as complainants’ place of business on the re- 


spective dates of delivery as chosen by respondent, that the price 


of them would be $34.00 per cwt. based on a weight equal to 96% 
of the actual live weight (which 96% figure is known as the net 
live weight), and that after slaughter and cooling the carcasses 


of the steers would weigh at least 61% of the net live weight. A 
down payment of $10.00 per head was agreed upon and paid by 
respondent to complainants. 


4. Thereafter, on various dates respondent accepted a total of 
764 of the steers and paid the agreed price for them less certain 
amounts withheld by respondent without objection from com- 
plainants, to compensate respondent for failure of some of the 
carcasses of the steers to weigh at least 61% of the net live 
weight as stated above. Respondent in late September, 1969, re- 
fused to accept and pay for any more of the complainants’ steers. 


5. On or about October 20, 1969, complainants sold 4 of the re- 
maining steers to John Clay and Company of Ogden, Utah, at 26¢ 
per pound or 8¢ per pound less than the contract price (price 
agreed upon between the parties herein). The net live weight of 
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these 4 steers was 5,760 pounds. The difference between the sell- 
ing price and the contract price was $460.80. Deducting the 
$40.00 advance payment on these 4 steers leaves a loss of $420.80 
on this sale. 


6. On or about October 23, 1969, complainants sold 72 of the 


remaining steers to Armour and Company of Nampa, Idaho, at 
27¢ per pound or 7¢ per pound less than the contract price. The 
net live weight of these 72 steers was 82,867 pounds. The differ- 


ence between the selling price and the contract price was 
$5,800.69. Deducting the $720.00 advance payment on these 72 


steers leaves a loss of $5,080.69 on this sale. 


7. On or about October 26, 1969, complainants sold 189 of the 
remaining steers to Armour and Company of Nampa, Idaho, at 


27¢ per pound or 7¢ per pound less than the contract price. The 
net live weight of these 189 steers was 207,062 pounds. The dif- 


ference between the selling price and the contract price was 
$14,494.34. Deducting the $1,890.00 advance payment on these 
189 steers leaves a loss of $12,604.34 on this sale. 


8. On or about October 27, 1969, complainants sold 152 of the 


remaining steers to Armour and Company of Nampa, Idaho, at 
27¢ per pound or 7¢ per pound less than the contract price. The 
net live weight of these 152 steers was 169,574 pounds. The dif- 


ference between the selling price and the contract price was 


$11,870.18. Deducting the $1,520.00 advance payment on these 
152 steers leaves a loss of $10,350.18 on this sale. 


9. On or about October 28, 1969, complainants sold 80 of the re- 
maining steers to Armour and Company of Nampa, Idaho, at 27¢ 
per pound or 7¢ per pound less than the contract price. The net 
live weight of these 80 steers was 82,762 pounds. The difference 


between the selling price and the contract price was $5,793.34. 
Deducting the $800.00 advance payment on these 80 steers leaves 


a loss of $4,993.34 on this sale. 


10. On or about November 3, 1969, complainants sold 112 of 
the remaining steers to Armour and Company of Nampa, Idaho, 
at 27¢ per pound or 7¢ per pound less than the contract price. The 
net live weight of these 112 steers was 123,773 pounds. The dif- 
ference between the selling price and the contract price was 
$8,664.11. Deducting the $1,120.00 advance payment on these 112 
steers leaves a loss of $7,544.11 on this sale. 
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11. On or about November 7, 1969, complainants sold the re- 
maining 27 steers to Armour and Company of Nampa, Idaho, for 
$7,391.22. The net live weight of these 27 steers was 29,770 
pounds. The difference between the selling price and the contract 
price was $2,730.58 Deducting the $270.00 advance payment on 
these 27 steers leaves a loss of $2,460.58 on this sale. 


12. After slaughter and cooling, the carcasses of all the steers 
sold to persons other than respondent as stated Findings of Fact 
5 through 11 inclusive, weighed more than 61% of the net live 
weight as stated in Finding of Fact 3. 


13. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


On or about May 29, 1969, complainant Manning and respond- 
ent’s president William D. Wiseman met in Wiseman’s office. 
Manning was acting for both complainants and Wiseman was 
acting as agent for respondent. They agreed on a sale from com- 
plainants to respondent of 1,400 steers which were then in com- 
plainants’ feedlot. Respondent was buying the steers with intent 
to resell them to one Solano Meat Co., which is located in Cali- 
fornia. The parties agreed that the steers would weigh 1,000 to 
1,100 pounds each (which is known as the actual live weight) at 
complainants’ place of business on the respective dates of delivery 
and that the price of them would be $34.00 per cwt. based on a 
weight equal to 96% of the actual live weight (which 96% figure 
is known as the net live weight), and that after slaughter and 
cooling the carcasses of the steers would weigh at least 61% of 
the net live weight. In the language of the parties’ business this 
is called selling the steers with a 4% pencil shrink and a guaran- 
tee of 61% cold weight yield. From time to time over the next 
few months the respondent accepted delivery of a total of 764 of 
the steers, and paid for them, and refused to accept the rest of 
them. Respondent paid complainants $10.00 per head down pay- 
ment on all the steers at the time of said meeting, including the 
636 which it later refused to accept. 


Complainants sold to other parties the 636 steers not accepted 
by respondent, for less than the price agreed on between these 
parties, and seek herein to recover the difference between the 
amount for which they sold the 636 steers, and the price upon 
which the parties herein had agreed. 
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Respondent seeks to recover $6,350.00, down payment of $10.00 
per head on 635 steers which it did not accept, plus $1,500.00 
which it alleges it would have earned in commissions if it had ac- 
cepted and resold them. 


This much is undisputed. 


The evidence is conflicting with respect to whether there were 
terms of the agreement in addition to what is stated above, which 
were breached by complainants. 


During the said meeting in Wiseman’s office, Wiseman phoned 
one Hans Adler of the said Solano Meat Co., and made an agree- 
ment, later reduced to writing, to sell 200 of complainants’ steers 
to the Solano firm in June, 400 in July, and 400 in August, that 
these steers would yield 61% cold weight after slaughter and 
that 85% of the carcasses of the steers would be of “choice” or 
better grade. Complainant Manning was present in the room with 
Wiseman during that phone call but did not hear what Adler said 
in it. Whether he listened to what Wiseman said, is not clear. 
Later Wiseman told Manning that he planned to resell the com- 
plainants’ steers to Solano Meat Co. 


Respondent contends in substance that complainant Manning 
heard the terms of that agreement which Wiseman made by phone 
in Manning’s presence, that the parties herein reached their 
agreement after that phone call, and that it was of the essence of 
the agreement between these parties that 1,000 of the complain- 
ants’ steers would conform to the terms of that agreement which 
Wiseman had made with Adler. Complainants deny this in sub- 
stance. They had bought and begun feeding some of their steers 
the previous February, and had bought and begun feeding others 
of their steers from time to time thereafter, and complainant 
Manning testified that, based on this fact, it was to be expected 
that 200 of the complainants’ steers would be sufficiently fattened 
that they would weigh 1,000 to 1,100 pounds by the end of June, 
that 400 more would be so fattened by the end of July, that 400 
more would be so fattened by the end of August, and that all of 
them would be so fattened by the end of September. Manning 
testified that he told Wiseman this in substance, but that this 
was a mere prediction or expectation and Wiseman so understood 
it, and that it was not of the essence of the agreement between 
these parties. Complainants contend in substance that, whatever 
respondent agreed with Solano Meat Co., or anyone else, respond- 
ent agreed with these complainants to buy all of their 1,400 steers, 
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taking delivery from time to time as they attained a weight of 
1,000 to 1,100 pounds each, with the guarantee of 61% cold 
weight yield after slaughter, as set forth above, and that nothing 
was agreed between these parties with respect to the carcasses 
of the steers being of “choice” or any other grade, or with respect 
to the time when the steers would be so fattened, or with respect 
to conformity of the steers to respondent’s agreement with Salano 
Meat Co. 


It seems that there were not 1,000 of the complainants’ steers 
which would have fulfilled the requirements of respondent’s agree- 
ment with Solano Meat Co. That is, it seems that by the end of 
June there were not 200 of the complainants’ steers which had 
attained 1,000 to 1,100 pounds of weight, which would have 
yielded 61% cold weight after slaughter, and of which 85% of 
the carcasses would have been of “choice” or better grade. It 
seems that by the end of July there were not 400 more of com- 
plainants’ steers which would have met those requirements, and 
that by the end of August there were not 400 more of the steers 
which would have met those requirements. 


Respondent by the end of August accepted delivery of as many 
of the steers as appeared to it to fulfill its agreement with Solano 
Meat Co., and accepted no more. Prior to late September, re- 
spondent’s president Wiseman said nothing to complainants about 
rejecting any of the remaining steers and in response to questions 
asked by complainants from time to time about his intentions, 
said nothing more than that, in substance, his firm would fulfill 
its part of their agreement. Upon complainants’ retaining an 
attorney in late September, respondent accepted and paid for 399 
more of the complainants’ steers; it then refused to accept and 
pay for any more of them. Respondent’s basis for refusing to 
accept any more was in substance that it had bought as many of 
the first 1,000 of the complainants’ steers as appeared to it to 
conform to the terms of its agreement with Solano Meat Co., and 
had then bought 399 steers in addition to that, and that this was 
everything which it had agreed with complainants to do. 


On the question of whether these parties made any agreement 
with respect to the respondent’s agreement with Solano Meat Co., 
the testimony of complainant Manning and of respondent’s presi- 
dent Wiseman is in direct conflict and irreconcilable. However, 
there are other factors to be considered in determining the 
issues here involved. 
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On or about June 21, respondent’s president Wiseman went to 
the complainants’ place of business and selected 137 of the steers, 
which complainants delivered to respondent; respondent resold 
them to Solano Meat Co., which slaughtered them. The cold 
weight yield on these steers after slaughter was less than the 
61% which the parties herein had agreed on, the carcasses of 
these steers having been weighed when hot and the cold weight 
having been calculated by subtracting 214% from the hot weight. 
Respondent withheld a sum of money from a later payment to 
complainants to compensate itself for this shortage in the cold 
weight yield, without objection being made by the complainants. 
The carcasses of “choice” or better grade amounted to less than 
the 85% which Wiseman and Adler had agreed on. 


On or about July 3, Adler and Wiseman went to complainants’ 
place of business to examine the remaining steers. After Adler 
made his examination he told complainants that the price which 
respondent had agreed to pay them for the steers was about one 
dollar per cwt. “too high,” but nothing was said to complainants 
at that time about rejecting the remaining steers. 


Thereafter, at various times in July and August respondent 
accepted delivery from complainants of another 229 of the steers, 
making a total of 366 steers accepted up to the end of August, 
and resold them to the Solano firm, which slaughtered them. For 
those steers which failed to yield 61% cold weight after slaughter, 
calculated as set forth above, respondent withheld sums of money 
from payments to complainants to compensate itself, without 
objection being made by the complainants. Of the 366 steers 
delivered by the end of August, it appears that the carcasses of 
“choice” or better grade amounted to less than the 85% which 
Wiseman and Adler had agreed on. Wiseman told complainants 
in August that he was “in trouble” because the steers were “not 
grading and yielding” but as before, nothing was said to the 
complainants about rejecting the steers which had not yet been 
delivered. Respondent never charged the complainants any sum 
of money to compensate itself for the fact, if true, that the car- 
casses of “choice” or better grade amounted to less than 85% 
of the total. 


The conduct of the parties herein indicates that the guarantee 
of 61% cold weight yield after slaughter, between these parties 
was at most a factor in computing what amount of money would 
be paid by respondent to complainants for the steers, and that the 
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guarantee that 85% of the carcasses of steers shipped to Solano 
Meat ‘Co., would be of “‘choice” or better grade, was not a part 
of these parties’ agreement. 


By the end of June only 137 of the steers, and by the end of 
July only 138 more of the steers, were believed by respondent to 
be sufficiently fattened for its purposes. Thus, by late July re- 
spondent believed that complainants’ steers were not fattening 
as quickly as was necessary to meet the “timetable” of 200 steers 
in June, 400 in July, and 400 in August, on which Wiseman and 
Adler had agreed. Yet respondent waited until late September 
to refuse to accept and pay for the balance of the first 1,000 of 
complainant’s steers. Respondent bought steers elsewhere to 
meet its commitment to the Solano firm. The conduct of respond- 
ent is not consistent with its contention that the “timetable” of 
200 steers in June, 400 in July, and 400 in August, was between 
these parties more than a mere expectation or prediction, and is 
not consistent with its contention that the “timetable” was of the 
essence of these parties’ agreement. 


We conclude that respondent’s agreement with the Solano firm 
was entirely separate from its agreement with these complain- 
ants, and that these parties did not agree that complainants’ 
steers would have to meet the requirements of that agreement 
with the Solano firm. We conclude further that if complainants’ 
steers failed to meet the requirements of that agreement with the 
Solano firm, such failure was no justification for respondent’s 
refusal to accept and pay for any of the complainants’ steers. 


Respondent argued that complainants made no delivery or 
tender of any of the steers so that respondent had no obligation 
to reject any of them and state cause for rejection, to avoid 
liability to pay for them. Complainant Manning testified that the 
custom of the business in which these parties engaged, a sale by 
feedlot operators to a dealer, who intends to resell to a packer, 
is that the dealer decides when to accept delivery of such animals 
and which animals to accept at any given time. No objection was 
made, nor do we have any reason to believe, that this testimony 
surprised the respondent, and it was not contradicted, and it is 
consistent with what we know to be the custom of this business, 
and there was no showing that the parties agreed to the contrary. 
We conclude that this was the custom of the parties’ business and 
that this custom formed a part of the parties’ agreement. See 
U.C.C. §1-205. In view of this custom of the parties’ business, 
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that the buyer decides when to accept delivery of such animals 
and which animals to accept at any given time, complainant- 
sellers made sufficient tender by holding the specific steers which 
were the subject of the agreement, for the respondent-buyer to 
examine, and accept or reject, at a time of its choosing. See U.C.C. 
§1-205(4). 


Respondent contended that complainant’s claim was barred by 
the statute of frauds, because in substance there was no “writing 
sufficient to indicate that a contract for sale has been made 
between the parties and signed by the [respondent].” The 
statute of frauds, U.C.C. §2-201, by its terms clearly refers to 
the enforcement of contracts. However, in this reparation pro- 
ceeding the question with which we are concerned is not whether 
there is a contract which must be enforced, but whether there has 
been an “unjust, unreasonable, or discriminatory regulation or 
practice” prohibited by section 307 of the Packers and Stockyards 
Act (7 U.S.C. 208), and damages sustained in consequence of 
such violation for which any stockyard owner, market agency or 
dealer is liable under section 308(a) of that Act (7 U.S.C. 209). 
While the Uniform Commercial Code is frequently cited in de- 
cisions in such proceedings as this, it is advisory and not binding 
on the above-stated question. The existence or non-existence of a 
writing, as required by the statute of frauds for enforcement of 
a contract, is not pertinent to the question whether either of the 
parties herein is liable to the other under section 308(a) of the 
Packers and Stockyards Act. 


Respondent’s refusal to accept the rest of the steers was not 
warranted under the facts and constituted an unjust practice in 
violation of the Act. Respondent should be held liable to com- 
plainants for damages sustained as a result of the violation. 
Miles Land & Livestock Co. v. Rouse, 23 A.D. 645 (1964) and 
cases cited therein at page 648. Complainant Manning testified 
that the market price for fattened steers dropped between early 
July and early October, 1969, from the price upon which these 
parties agreed in late May, to the price range at which complain- 
ants sold the steers which respondent refused to accept, in 
October and November. This testimony was not impeached. We 
conclude that the price range at which the rejected steers were 
sold was the market price range at the time and place for tender, 
that is in this case, at the time of respondent’s refusal to accept 
the remaining steers and at the complainants’ place of business. 
The measure of damages in this case is the difference between the 
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market price at such time and place, and the contract price. Miles 
Land & Livestock Co. v. Rouse, supra. No incidental damages 
were alleged in the complaint or proven, hence we do not con- 
sider whether complainants are entitled to them. It is concluded 
on this basis that the complainants were damaged in the amount 
of $43,454.04 and that the respondent is liable to pay them 
reparation in that amount. 


See Lizer v. Peters, 29 A.D. 402 (1970) for a discussion of the 
authority to issue reparation orders against dealers. 


As shown in the findings of fact, above, the amount which re- 
spondent paid to complainants as down payment on the steers 
which it refused to accept, and which it counterclaimed herein, 
has been taken into account in computing the complainants’ 
damages for which reparation is being ordered. 


ORDER 


Within 30 days from the date of this order, respondent Burley 
Livestock Commission Company, Inc., shall pay to complainants 
Lynn Manning and Ray Goitiandia the sum of $43,454.04 together 
with interest thereon at the rate of 8% per annum from December 
1, 1969, until paid. 


The counterclaim of respondent is dismissed. 


Copies hereof shall be served on the parties. 


(No. 14,329) 


In re BROWNWOOD CATTLE AUCTION, INC. P&S Docket No. 4559. 
Decided December 138, 1971. 


Market agency—Shippers’ proceeds—Cease and desist—Consent 


Respondent consented to the issuance of a cease and desist order in connec- 
tion with the mishandling of its shippers’ proceeds account, permitting 
its employees to purchase livestock from consignments and issuing 
untrue or incomplete accounts of sale. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 18, 1971, by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on November 8, 1971, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order, with findings of fact 
and conclusions, for the purpose of this proceeding only, based 
upon the allegations contained in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 
Complainant has also recommended that respondent not be sus- 
pended as a registrant under the Act since the deficit in its cus- 
todial account for shippers’ proceeds has been eliminated. 


FINDINGS OF FACT 


1. (a) Brownwood Cattle Auction, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Brownwood, Texas. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Brownwood Cattle Auction, Inc., Brownwood, Texas, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard ; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard. 


(c) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent during the period from April 30, 1971, through 
May 31, 1971 failed to maintain and use properly its custodial 
account for shippers’ proceeds, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock in that: 
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(a) As of April 30, 1971 respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds,” in the 
amount of $269,566.68, and had to offset said checks, cash in said 
bank account in the amount of $225,630.56 and current proceeds 
receivable in the amount of $10,460.23, resulting in a deficiency 
of $33,475.89 in funds available to pay shippers’ proceeds. 


(b) As of May 31, 1971, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $340,433.99 and had to offset said checks, cash in said 
bank account in the amount of $229,842.57 and current proceeds 
receivable in the amount of $29,794.04 resulting in a deficiency of 
$80,797.38 in funds available to pay shippers’ proceeds. 


(c) Such deficiencies were due to respondent’s failure to 
deposit in its “Custodial Account for Shippers’ Proceeds,” within 


the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 


8. Respondent, in the course and conduct of its business of 
conducting and operating livestock auctions at the stockyards: 


(a) Employed Alan Drake an individual, to act as its auc- 
tioneer, and during said period permitted him to purchase con- 
signed livestock while acting as respondent’s auctioneer as set 
forth in paragraph III (a) of the Complaint. 


(b) Prepared accounts of sale in connection with the trans- 
actions set forth in paragraph III (b) of the Complaint which 
failed to show the full, true and correct name of Alan Drake as 
the purchaser, copies of which became a part of the respondent’s 
books and records. 


4. Respondent, at the stockyards, on or about the dates and in 
the transactions set forth in paragraph IV of the Complaint, in 
connection with the sale of livestock sold on a commission basis, 
issued accounts of sale to the consignors of livestock which failed 
to show the full, true, and correct name of the purchasers of the 


consigned livestock. 


CONCLUSIONS 
By reason of the facts contained in finding of fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 


Act (7 U.S.C. 208, 218(a)), and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 
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By reason of the facts contained in finding of fact 3 herein, 
the respondent has wilfully violated sections 307, 312(a) and 401 
of the Act (7 U.S.C. 208, 213(a), 221), and sections 201.43 (a), 
201.57(a), and 201.66 of the regulations (9 CFR 201.43(a), 
201.57 (a), and 201.66). 

By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 401 of the Act (7 U.S.C. 221) and section 
201.43(a) of the regulations (9 CFR 201.43(a)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issue, the order will be issued. 


ORDER 
Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations under the Act, shall cease and desist 
from: 


1. Using funds received from the sale of livestock for purposes 
of its own and for purposes other than the payment of lawful 
marketing charges and the remittance of the net proceeds to 
the consignor, shipper or other person or persons who respondent 
has knowledge is entitled thereto. 


2. Failing to deposit in its custodial account for shippers’ 
proceeds, before the close of the next banking business day after 
sale of consigned livestock, the proceeds from the sale of con- 
signed livestock that are collected or received on the day of sale, 
and an amount equal to the proceeds receivable from the sale of 
consigned livestock that are due from (1) the market agency; 
(2) any officer, employee or agent of respondents; and (3) any 
buyer to whom the market agency has extended credit. 


3. Failing to deposit in its custodial bank account for shippers’ 
proceeds on the third banking business day after sale of con- 


signed livestock, an amount equal to all the proceeds receivable 
from the sale of consigned livestock whether or not such proceeds 
have been collected or received. 


4. Permitting its auctioneer or any such key employee to pur- 
chase livestock from consignments. 


5. Issuing accounts of sale and buyers invoices which fail to 
show the full, true and correct names of the buyers of consigned 
livestock. 
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This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,330) 


In re P. E. GIBSON. P&S Docket No. 4584. Decided December 13, 
1971. 


Failure to pay when due for livestock purchased—Suspension of 
registration for 30 days—Consent order 


Thomas E. Bundy for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 8, 1971, by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on December 1, 1971, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order with findings of 
fact and conclusions, for the purpose of this proceeding only, 
based upon the allegations contained in the complaint. om- 
plainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) P. E. Gibson, hereinafter referred to as the respondent, 
is an individual whose address is Attica, Indiana 47198. 


(b) Respondent, at all times material herein, was: 
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(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account d/b/a P. E. Gibson Stock- 
yard at Attica, Indiana and Loogootee, Indiana and engaged in 
the business of selling livestock on commission in commerce 
d/b/a the Grayson County Livestock Market at Leitchfield, Ken- 
tucky. 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock on commission in commerce. 


2. Respondent in connection with his operations as a dealer on 
or about the dates and in the transactions set forth in paragraph 
II of the complaint, purchased livestock in commerce, and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


4. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions listed in 
paragraph IV(a) of the complaint, purchased livestock in com- 
merce, and as of the date of issuance of the complaint, had failed 
to pay the full purchase price of such livestock. 


(b) As of August 27, 1971, there remained unpaid by the 


respondent a total of $52,105.81 for the livestock set forth in 
paragraph IV(a) of the complaint. 


CONCLUSIONS 
By reason of the facts set forth in finding of fact 2, 3, and 4 
herein, respondent has wilfully violated section 312(a) of the 
Act, (7 U.S.C. 213(a)), and section 201.43(b) of the regulations 
(9 CFR 201.43(b)). Inasmuch as respondent has consented to 
the entry of the following order and complainant has recom- 
mended its issuance, it will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in purported payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
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deposit in the bank account upon which they are drawn to pay 
such checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 14,331) 


In re WILLIAM J. NOLAN LIVESTOCK, INC. P&S Docket No. 4560. 
Decided December 13, 1971. 


Dismissal—Respondent in compliance with bond increase requirements 


Decision by Thomas J. Flavin, Judicial Officer 


The complaint in this proceeding was filed on October 19, 1971, 
alleging that the respondent failed to increase its surety bond 
from $10,000.00 to $14,000.00. Respondent obtained a rider in- 
creasing the sum of its surety bond from $10,000.00 to $14,000.00, 
the rider having a date of August 9, 1971. This rider brings 
respondent into compliance with the bonding requirements, al- 
though it failed to file the required increase in coverage with the 
Packers and Stockyards Administrator until after it was served 
with the complaint. Inasmuch as the increase rider was prepared 
before the date of issuance of the complaint and the respondent 
is now in full compliance with the bonding requirements, it is 
hereby ordered that the complaint against the respondent is 
dismissed. 


(No. 14,332) 


GORDIA HAMLET and ELLEN HAMLET v. DENNIS GROSSE, DELMAR 
STUTZMAN, and PAUL EITEL. P&S Docket No. 4431. Decided 
December 13, 1971. 


Dismissal—Buyers had ample opportunity to examine cattle at the 
time of negotiating for lower price 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on April 30, 1970, and subsequently amended, com- 
plainants claimed reparation of $2,920.00, alleged to be the price 
paid for certain calves, which complainants bought from respond- 
ents, and which died shortly after being delivered. 


Copies of the complaint and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40) were served on 
respondents. A copy of the investigation report was served on 
complainants. Respondents timely filed answers and requested an 
oral hearing. 


An oral hearing was commenced at North Platte, Nebraska, on 
June 16, 1971, before Michael T. Murphy of the Office of the 
General Counsel of the Department, acting as presiding officer. 
All parties were represented by counsel. 


At the close of complainants’ case the presiding officer stated 
on the record his belief that the complaint should be dismissed, 
and he recessed the hearing and certified to us the question 
whether the complaint should be dismissed. The rules of practice 
provide that certification of any question to us prior to the close 
of the hearing is in the discretion of the presiding officer. 9 CFR 
202.46. 


Evidence introduced at the hearing on behalf of the complain- 
ants showed that complainants ordered calves by telephone “on 
approval” based on a newspaper advertisement, and thereafter, 
certain calves were brought in a truck and trailer to complain- 
ants’ farm. Complainants inspected the calves which were 
brought, and rejected them for nonconformity with the order. 
“A rejection or other refusal by the buyer to receive or retain 
the goods, whether or not justified . . . revests title to the goods 
in the seller.” U.C.C. §2-401. 


Complainants’ evidence showed further that after the calves 
had been rejected and some of them had been loaded back on the 
truck and trailer, but before they had been removed from com- 
plainants’ farm, an entirely separate agreement was negotiated 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 1880 


under which complainants accepted the calves which had been 
brought to their farm and paid a lower price for them than had 
previously been agreed on. The sellers accepted the lower price 
without complaint. 


Complainants’ evidence showed further that complainants 
were experienced in the business of raising calves and had ample 
opportunity to inspect the calves in question before accepting 
and paying for them. 


Complainants’ evidence showed that when the second agree- 
ment at the lower price was negotiated, complainants did not rely 
on respondents in any way. Complainants had had ample oppor- 
tunity to examine the calves, and had seen their age and condi- 
tion. The lower price which was then agreed on, appears to have 
been negotiated with the calves’ age and condition in mind. Com- 
plainants did not establish prima facie any violation of the Act 
on the basis of which respondents might be ordered to pay repara- 
tion to them, so the complaint should be dismissed. Hatch v. 
Galesburg, 29 A.D. 568 (1970). 


Certain jurisdictional questions were raised by respondents 
which it is not necessary to discuss in view of the result reached. 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 14,333) 


LAURENCE BALTES v. LESTER MAXFIELD and JEAN MAXFIELD d/b/a 
TORRINGTON LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 4497. Decided December 13, 1971. 


Dismissal—Failure to establish that sellers were liable for death of 
livestock at stockyard 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on March 8, 1971, complainant claimed reparation in 
the amount of $431.34, alleging in substance that on January 22, 
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1971, he had bought 10 bulls from respondents and paid for 
them, and that on the next day his truck driver had been unable 
to load two of the bulls and had left them at respondents’ place 
of business, and that he had not received either the two bulls or a 
refund of the price he had paid for them. 


A copy of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40) was served on respondents on 
April 23, 1971. A copy of the investigation report was served on 
complainant on April 26, 1971. 


Respondents filed an answer in due time. Since none of the 
parties requested an ora] hearing the proceeding was handled 
under the “shortened” procedure provided by the rules of prac- 
tice (9 CFR 202.53, 202.17). 


Complainant did not file either evidence or brief pursuant to the 
“shortened” procedure, nor did he request an oral hearing at 
which witnesses could have been compelled to appear, despite 
adequate opportunity to do so. All that is established by the in- 
vestigation report, is that complainant bought 10 bulls from 
respondents on January 22, 1971, that between 5:00 and 6:00 a.m. 
the next day a driver and helper hired by complainant loaded 
eight of them onto their truck, no employees of respondents being 
present, that two of the bulls fell in the chute and were unable 
to be gotten up, and were left at the stockyard, and died soon 
after. 


We do not have sufficient basis for holding respondents liable 
to pay for the loss. As respondents stated in their answer, “Cattle 
are no different from people: there is always the possibility of 
death.” 

The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 14,334) 


JAMES T. AHRENDT v. MOBRIDGE LIVESTOCK AUCTION SALES, INC., 
and HARRY HETTICH. P&S Docket No. 4353. Decided Decem- 
ber 15, 1971. 


Acceptance—Liability—Unjustified partial rejection— 
Incidental damages—Forum 
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Reparation is awarded complainant against respondent Hettich and against 
both respondents jointly and severally for the unpaid balance due on 
livestock purchases, plus incidental damages resulting from unjustified 
rejection of some of the livestock. 


John Shultz, Sioux Falls, S.D., for complainant. 

Arend E. Lakeman, Mobridge, S.D., and Paul Kretschmar, Eureka, S.D., for 
respondent Mobridge. 
Morris Myers, Aberdeen, S.D., for respondent Hettich. 
George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on April 30, 1970, complainant seeks reparation from 
the above-named respondents in the amount of $13,665.78, which 
is alleged to be the loss sustained by complainant in connection 
with the sale by him of 126 Charolais cows and 2 Charolais bulls 
on or about January 24, 1970, to respondent Harry Hettich, man- 
ager and one of the owners of respondent Mobridge Livestock 
Auction Sales, Inc., at an agreed price of $266.00 per head for 
the cows and $550.00 per head for the bulls, plus a commission 
charge of $5.00 per head, or a total of $35,256.00. Complainant 
alleges that checks received by him from respondent Hettich for 
the purchase price were dishonored and he thereafter took pos- 
session of 102 (correctly 101) cows and 2 bulls which had not 
been sold at Mobridge, arranged to sell them at the Mitchell 
Livestock Sales Company, Mitchell, South Dakota, and received 
net proceeds of such resale in the amount of $23,590.22. The 
$13,665.78 reparation sought by complainant allegedly consists 
of the unpaid balance of the original sale price of $35,256.00, 
less the net resale proceeds of $23,590.22, plus $2,000.00 expense 
incurred in taking possession of and reselling the 102 cows and 
2 bulls. 


Copies of the complaint and copies of the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon re- 
spondents on June 29, 1970, and a copy of the investigation report 
was served upon the complainant on the same date. 


Respondent Mobridge Livestock Auction Sales, Inc., filed an 
answer on July 13, 1970, alleging that the purchase of the cattle 
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involved was a personal transaction solely between complainant 
and respondent Harry Hettich; and that such of the cattle as were 
sold through respondent Mobridge were consigned and sold by 
Hettich as an individual and in his own name and with the full 
knowledge and consent of complainant, and that Hettich has been 
paid for them. Respondent Mobridge also urged that complainant 
has commenced an action at law to recover all damages and losses 
sustained by him in the transaction, hence is estopped from bring- 
ing the within proceeding. Respondent Mobridge requested an 
oral hearing. 


Respondent Harry Hettich filed an answer on August 3, 1970, 
denying all of the allegations in the complaint. 


An oral hearing was held at Huron, South Dakota, on February 
3, 1971. George R. Springborg, Office of the General Counsel of 
this Department, served as presiding officer. Complainant was 
represented at the hearing by John Shultz, attorney, Sioux Falls, 
South Dakota, and respondent Mobridge Livestock Auction Sales, 
Inc., was represented by Arend E. Lakeman, attorney, Mobridge, 
South Dakota, and Paul Kretschmar, attorney, Eureka, South 
Dakota. Respondent Harry Hettich did not appear and was not 
represented at the hearing. Two witnesses testified at the hearing. 
Proposed findings of fact, conclusions and order, and a support- 
ing brief, were filed by complainant and by respondent Mobridge 
Livestock Auction Sales, Inc. 


FINDINGS OF FACT 


1. Complainant, James T. Ahrendt, is an individual whose 
address is Sioux City, Iowa. At all times material herein he was 
registered with the Secretary of Agriculture under the Act to buy 
livestock in commerce on a commission basis. 


2. Respondent Mobridge Livestock Auction Sales, Inc., a cor- 
poration, Mobridge, South Dakota, hereinafter called ‘‘“Mobridge,” 
was at all times material herein engaged in the business of a 
market agency, registered under the Act with the Secretary of 
Agriculture to sell livestock in commerce on a commission basis 
at the Mobridge Livestock Auction Sales, Inc., Mobridge, South 
Dakota, a posted stockyard subject to the provisions of the Act. 


3. Respondent Harry Hettich, hereinafter called ‘“‘Hettich,” is 
an individual whose address is Mobridge, South Dakota. At all 
times material herein he engaged in business as a market agency, 
buying livestock in commerce on commission, and as a dealer, 
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buying and selling livestock in commerce for his own account, 
and was so registered under the Act with the Secretary of Agri- 
culture. At all times material herein he was president and man- 
ager of Mobridge. 


4. On or about January 25, 1970, by oral agreement, complain- 
ant purchased for respondent Hettich from an owner in Dover, 
Arkansas, 126 Charolais cows, many of which were with calves 
or calving, and 2 Charolais bulls, for a price of $266.00 per head 
for the cows (including their calves) and $550.00 per head for 
the bulls, plus a commission charge of $5.00 per head, or a total 
of $35,256.00. Hettich agreed to arrange and pay for the trans- 
portation of the cattle from Dover, Arkansas, to Mobridge, South 
Dakota. 


5. Hettich caused to be issued and delivered to complainant a 
check dated January 26, 1970, drawn on Hettich’s personal live- 
stock account in the Mobridge Branch of the First Natonal Bank 
of Aberdeen, Mobridge, South Dakota, for the total purchase 
price of $35,256.00. 


6. On or about January 29, 1970, 125 of the cows with some 23 
calves (one of the 126 cows purchased having been injured hence 
not shipped from Dover) and the two bulls were delivered in good 
condition by Dalton Docter d/b/a Docter Trucking, the trucker 
employed by Hettich, to Hettich at respondent Mobridge’s sale 
barn. Charges for trucking the cattle from Dover, Arkansas, to 
Mobridge, South Dakota, were $2,904.20. 


7. On or about January 30, 1970, Hettich’s $35,256.00 check 
which had been deposited in complainant’s account in the North- 
western National Bank, Sioux City, Iowa, was dishonored with 
the explanation, “Refer to Maker.” At Hettich’s request, this 
check was redeposited in complainant’s account, but in early 
February, 1970, it again was returned unpaid, this time due to 
insufficient funds. Hettich also did not pay Dalton Docter the 
trucking charges of $2,904.20. 


8. Complainant telephoned Hettich shortly after the latter’s 
check failed to clear to ascertain what he intended to do, and was 
told that Hettich was having a special sale of the Charolais cows 


and some other cattle at Mobridge’s sale barn on February 11, 
1970. Complainant was present and participated in such sale at 


Mobridge, and 18 of the Charolais cows plus 8 of their calves, 
as well as a Holstein cow acquired by Hettich from another 
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source, were sold by respondent Mobridge for Hettich as con- 
signor. In this transaction Hettich used the name “5% Ranch,” 
a brand or trade name he employed from time to time in his 
personal dealings in livestock..The net proceeds of this sale 
(including $230.00 for the Holstein cow) were $5,423.50, and an 
account of sale with a check for this amount, both dated Febru- 
ary 11, 1970, were issued by respondent Mobridge on its custodial 
account to “5% Ranch” and delivered to Hettich. 


9. Complainant also attended Mobridge’s regular sale on Feb- 
ruary 12, 1970, at which 10 more of the Charolais cows were sold 
by Mobridge for Hettich as consignor using the name “5% 
Ranch.” An account of sale and a check for the net sale proceeds 
of $2,610.30, both dated February 12, 1970, were issued by 
respondent Mobridge on its custodial account to “5% Ranch” and 
delivered to Hettich. 


10. On or about February 12, 1970, respondent Hettich en- 
dorsed and delivered to complainant the two custodial account 
checks dated February 11 and February 12, 1970, issued by 
respondent Mobridge to “5% Ranch” in the amounts of $5,423.50 
and $2,610.30. Respondent Hettich at that time also endorsed and 
delivered to complainant the following three additional checks 
drawn by Mobridge on its custodial account in connection with 
earlier unrelated transactions: 


Check No. Date Payee Amount 
40329 11/12/69 Harry Hettich $19,460.10 
40365 11/13/69 Harry Hettich 7,343.69 
41661 12/31/69 Mobridge Livestock Auction Sales 189.38 


These five custodial account checks received from Hettich, aggre- 
gating $35,026.97, were deposited by complainant on or about 
February 16, 1970, but were dishonored because Mobridge 
stopped payment by order to its drawee bank. Hettich then was 
indebted to Mobridge for in excess of $50,000.00. 


11. On February 20, 1970, at the suggestion of Mobridge’s 
treasurer, Lester Van Beek, complainant obtained possession from 
Hettich of 101 of the cows (one cow being unaccounted for) and 
2 bulls remaining at Mobridge’s sale barn and had them trucked 
to the Mitchell Livestock Sales Company, Mitchell, South Dakota, 


hereinafter called “Mitchell,” where they were sold on February 


21 and 22, 1970. Complainant since has received from Mitchell 
a total of $27,090.22, the net proceeds of such sale. A refund of 
$266.00 for the injured cow not shipped from Dover to Mobridge 
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also was received by complainant from the Dover owner of the 
cattle. 


12. Complainant incurred necessary additional expense of 
$47.99 in toll charges for long distance telephone calls and 
$352.08 in travel costs, or a total of $400.07, in securing from 


Hettich and disposing of the cattle resold at Mitchell. 


13. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The facts in this case are not in dispute. The real issues in- 
volved are issues of law. 


We first dispose of respondent Mobridge’s contention that com- 
plainant’s action at law precludes his bringing this proceeding. 
It is well settled that a reparation proceeding is concurrent with 
and in addition to state civil remedies. Riley v. Billy Bode, 24 A.D. 
160 (1965) ; Plainville Livestock v. Maly Livestock, 29 A.D. 393 
(1970). 


We next consider the liability of respondent Hettich. It is clear 
from the record that Hettich agreed to purchase from complain- 
ant 126 Charolais cows and 2 bulls for $266.00 each for the cows 
(including their calves) and $550.00 each for the bulls, plus 
$5.00 per head commission, and that he took delivery from com- 
plainant of 125 cows and 2 bulls meeting the terms of the pur- 
chase agreement. 


It is equally clear that the personal check Hettich first issued 
to complainant for $35,256.00 failed to clear and that thereafter 
Hettich undertook to make payment to complainant of the pur- 
chase price by endorsement and delivery of custodial checks 
aggregating $35,026.97 issued to him by respondent Mobridge, 
but that no payment ever actually was made because respondent 
Mobridge stopped payment on all five custodial checks. As to the 
two custodial checks dated February 11 and February 12, 1970, 
for $5,423.50 and $2,610.30, respectively, all but $230.00 (the 
selling price of the single Holstein cow obtained by Hettich from 
another source and included in the February 11 sale and check) 
represented the actual net sale proceeds of the 23 cows and their 
8 calves sold by Mobridge. 


It long has been held that a failure to pay in connection with a 
purchase of livestock in commerce constitutes an unjust practice 
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in violation of the Act, unless the failure is justified. See Cleo L. 
Gascho v. Frank Jessen, 29 A.D. 381, 385 (1970) ; Plainville Live- 
stock v. Maly Livestock, 29 A.D. 393 (1970); Dinesen v. Hitch- 
cock, 28 A.D. 524 (1964); Burris v. Casa Grande Livestock, 26 
A.D. 125 (1967) ; Interstate Livestock v. Voytus, et al., 27 A.D. 
54 (1968). Here no justification appears for Hettich’s failure to 
pay for the 125 Charolais cows and 2 bulls he purchased, so 
respondent Hettich became liable to complainant for at least the 
agreed corrected purchase price of $34,985.00. However, the 
record further shows that Hettich thereafter surrendered to 
complainant 101 of the cows and 2 bulls, and that through their 
prompt resale at Mitchell, South Dakota, complainant recovered, 
over and above the costs of their transportation and sale, net 
proceeds of $27,090.22. We mention parenthetically here that the 
amount of the resale proceeds initially received by complainant 
was $23,590.22, but this figure was increased subsequent to the 
hearing by complainant’s recovery of an additional $3,500.00, 
to the present total of $27,090.22. 


Justly, therefore, Hettich’s basic liability is measured by the 
purchase price of $34,985.00, less the $27,090.22 received by com- 
plainant from the resale at Mitchell, or $7,894.78. What happened 
in this case was tantamount to a rejection of the cattle (at least 
101 of the cows and 2 bulls) by the purchaser, and the generally 
accepted measure of the seller’s damages in such a case is the 
difference between the contract price and the market price at the 
time of the rejection, together with incidental damages. Where, 
as here, there is a resale as quickly as practicable at the highest 
price obtainable, the resale price may be considered as the market 
price at the time of rejection, and the expense incurred in con- 
nection with the resale may be recovered by the seller as inci- 
dental damages. See Duesbury v. Moog & Greenwald, 3 A.D. 871 
(1944) ; Pack et al. v. Rouse, 24 A.D. 587, 589 (1965); B. C. 
Quattlebaum vy. Elmer Schutt et al., 27 A.D. 242, 247 (1968) ; and 
Heriza v. Brant, 25 A.D. 488, 492 (1966). While the evidence 
adduced by complainant as to certain items of incidental or conse- 
quential damages reasonably incurred by him leaves something to 
be desired, we believe it does adequately establish necessary 
telephone costs of $47.99 plus travel expense of $352.08. See 
Duesbury v. Moog & Greenwald, supra; and B. C. Quattlebaum v. 
Elmer Schutt et al., supra. Interest charges of $120.03 to March 
31, 1971, also claimed by complainant are not shown to have been 
costs reasonably incurred by the breach of the purchase contract, 
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hence will not be allowed. See B. C. Quattlebaum v. Elmer Schutt 
et al., supra. We conclude that respondent Hettich is liable to 
complainant for the $7,894.78 unpaid balance of the purchase 
price, plus $400.07 telephone and travel expense, or a total of 
$8,294.85. 


The giving of a valueless check in payment for livestock has 
long been regarded by the Secretary as fraudulent. See Call v. 
Winter Livestock Com. Co., 11 A.D. 3 (1952); Truss v. Kime et 
al., 22 A.D. 460 (1963); Farmers Marketing v. Rippentrop, 25 
A.D. 603, 608 (1966) ; and Highmore Livestock Exchange v. Ted 
Perrion and The Haas Livestock Commission Company, 27 A.D. 
460, 465 (1968). Also, it has been held that in fraud cases the 
statute of limitations begins to run when the fraud is discovered 
or could have been discovered with due diligence or care. Perlin 
Packing & Co. v. Harold Shannon & Co., 23 A.D. 453 (1964). 
We conclude that the complaint was filed within 90 days of the 
accrual of the cause of action. 


It has been held that a dealer is subject to the jurisdiction of 
the Secretary under the reparation provisions of the Act. John F. 
Lizer v. Lowell W. Peters, 29 A.D. 402 (1970). 


Finally we consider the liability of respondent Mobridge. The 
evidence establishes that complainant at the outset dealt directly 
and solely with respondent Hettich in his individual capacity and 
not with respondent Mobridge. However, as previously stated, the 
giving of a valueless check in payment for livestock has long 
been regarded by the Secretary as fraudulent. Since complainant 
received from Hettich a valueless check or checks in payment for 
the cattle, he might as a defrauded seller follow the proceeds of 
their sale into the hands of anyone but a bona fide purchaser for 
value without notice. Truss v. Kime et al., supra, and cases cited 
therein. Here respondent Mobridge sold 13 of the cows and 8 of 
their calves on February 11, plus 10 of the cows on February 12, 
and actually issued its custodial account checks to Hettich, their 
consignor, for their sale proceeds of $5,423.50 and $2,610.30, or a 
total of $8,033.80. Since $230.00 of this amount represented the 
selling price of a Holstein cow in which complainant had no 
interest, it follows that the net sale proceeds for complainant’s 
Charolais cattle actually amounted to $7,803.80. Although these 
two custodial checks were endorsed and delivered to complainant 
by Hettich as part of the purchase price of the Charolais cattle, 
and respondent Mobridge was well aware of complainant’s in- 
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terest in the cattle, that he had not been paid for them, and that 
he was entitled to their proceeds, respondent Mobridge neverthe- 
less stopped payment of such custodial account checks and re- 
tained the proceeds for crediting on Hettich’s indebtedness to it. 
This respondent Mobridge could not do. Complainant could follow 
the net proceeds of the sales of the 23 cows and 8 calves, amount- 
ing to $7,803.80, into the hands of respondent Mobridge, and 
Mobridge became liable to complainant for them. See Phillips v. 
Bruce at al., 29 A.D. 1027 (1970) ; Groseclose v. Jackson, 26 A.D. 
1167, 1175 (1967). As to any further claim against Mobridge for 
incidental damages, however, there is no basis upon which to find 
that respondent Mobridge acted in any manner which would 
provide grounds for any such recovery. 


ORDER 


Within 30 days from the date of this order, respondent Harry 
Hettich and respondent Mobridge Livestock Auction Sales, Inc., 
jointly and severally, shall pay to complainant as reparation the 
sum of $7,803.80, and respondent Harry Hettich shall pay to 
complainant as reparation the further sum of $491.05, both with 
interest thereon at the rate of 8 percent per annum from March 
1, 1970, until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,335) 


MISSOULA LIVESTOCK AUCTION COMPANY v. DON F. STIRLING. 
P&S Docket No. 4416. Decided December 15, 1971. 


Agent of undisclosed principal—Liability—Forum 


There being no evidence as to whether complainant has received payment 
of the monies claimed in this proceeding, the reparation awarded com- 
plainant against respondent should be considered paid to whatever 
extent a court judgment in favor of the complainant in connection with 
these transactions has been satisfied. 


C. T. Sanders, Kansas City, Mo., for complainant. 
John P. Moore, Cut Bank, Mont., for respondent. 
Alton G. Gaskill, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 














1890 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 1889 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on June 12, 1970, in which the complainant seeks 
reparation in the amount of $30,618.63 alleged to be the balance 
of the unpaid purchase price of 122 cows and 2 bulls, plus ad- 
vances, less credit for the net proceeds of the sale of 6 cows, 
purchased by the respondent from the complainant at its livestock 
market on April 30, 1970. 


A copy of the complaint, and a copy of the Investigation Re- 
port, prepared by the Packers and Stockyards Administration of 
this Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
the respondent on October 6, 1970. A copy of the investigation 
report was served upon the complainant on October 1, 1970. 


Respondent filed a timely answer in which he alleged that the 
complaint failed to state a claim upon which any relief could 
be granted, and inter alia, denied the substantive allegations of 
the complaint. Respondent requested an oral hearing which was 
held in Shelby, Montana, on April 28, 1971. Alton G. Gaskill of 
the Office of the General Counsel, U. S. Department of Agricul- 
ture, served as Presiding Officer. Complainant was represented by 
C. T. “Tad” Sanders, attorney, Kansas City, Missouri. Respondent 
was represented by John P. Moore, attorney, Cut Bank, Montana. 
Proposed findings of fact, conclusions and order were filed by 
counsel for complainant. 


FINDINGS OF FACT 


1. Complainant, Missoula Livesteck Auction Company, Mis- 
soula, Montana, a corporation, is now and was at all times ma- 
terial herein, engaged in the business of a dealer and market 
agency, registered under the Act to buy and sell livestock in 
commerce for its own account and to sell livestock on a commis- 
sion basis at the Northern Pacific Stockyards, Missoula, Montana, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard. 


2. Respondent, Don F. Stirling, Shelby, Montana, was at all 
times material herein, engaged in the business of a dealer and 
market agency, registered under the Act to buy and sell livestock 
in commerce for his own account and to buy livestock in com- 
merce on a commission basis. 
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3. For a period of approximately 10 months prior to April 30, 
1970, respondent regularly bid on and purchased cattle weekly at 
the stockyard for various different accounts, including purchases 
destined to, and received by, City Packing Company, Salmon, 
Idaho, a packer. The regular course of procedure in payment for 
such purchases by respondent was for him to receive his purchase 
invoices identified by number or otherwise as to the order, add 
to such invoices his buying charges, brand inspection costs and 
other charges, along with a transportation order designating the 
destination and authorizing the release of such shipment to the 
specified motor carrier identified by respondent to receive the 
purchases, and then make out and sign a draft to complainant, 
drawn on the person or company to whom the cattle were directed 
to be transported and which was payable through a named bank 
in such draft for the amount of such purchase invoice plus all 
charges and advances. 


4. All livestock sale and purchase transactions by the complain- 
ant are complete when the lot of cattle or other livestock is 
weighed after acceptance by the auctioneer of the last highest 
competitive bid for the lot so sold and the bidder identified as 
the buyer of such lot. After the close of such sale and purchase 
transactions, the identified bidder and buyer direct the making out 
of invoices, including the charges to be included in addition to 
the purchase price, and the transportation release orders by the 
complainant. 


5. On April 30, 1970, the respondent purchased 122 head of 
cows and 2 head of bulls from the complainant in the ordinary 
course of business at the stockyard as the highest bidder on such 
livestock by the lots in which sold. The total purchase price of 
such livestock was $31,820.18. After the sale, at the direction of 
respondent, the complainant added to such invoice the amounts of 
$12.40 for authorized brand inspection, $19.20 for feed and 
$240.00 as the buying commission or mark-up of respondent, 
which latter sum the complainant advanced and paid to respond- 
ent. The respondent directed the release and shipment of the 124 
head of animals by transportation order to City Packing Com- 
pany, Salmon, Idaho. Respondent tendered payment for such 
purchases and charges by a draft drawn on the City Packing 
Company payable through the Idaho First National Bank, Sal- 
mon Branch, Salmon, Idaho, in the total amount of $32,099.78 
which he signed and gave to complainant. The complainant de- 
posited such draft with its bank and it was duly presented for 
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payment through banking channels on City Packing Company 
through the bank upon which drawn. Payment was refused and 
the draft charged back through the same banking channels to 
the account of the complainant. The designated trucker for such 
purchases of 124 head of livestock had loaded up all but six head 
and delivered them to City Packing Company. After failure of 
City Packing Company to honor the draft, the complainant sold 
the six head of cattle remaining for net proceeds of $1,481.15 
which it credited to the amount of $32,099.78, leaving $30,618.63 
due and owing. 


6. Complainant did not in any way relieve the respondent of 
his obligation to pay for the 124 head of cattle which he pur- 
chased on April 30, 1970, together with the added charges to a 
total invoice price of $32,099.78. 


7. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


The complainant has not been paid in full for the 124 head of 
cattle purchased at the sale on April 30, 1970. A failure to pay in 
connection with a purchase of livestock in commerce constitutes 
an unjust practice in violation of the Act on the basis of which 
reparation may be awarded. Rush County Sale Co. v. Maly Live- 
stock, 29 A.D. 386 at 390 (1970) affirmed upon reconsideration, 
29 A.D. 922 (1970). 


Respondent contends that he was an employee of City Packing 
Company during all the time he made purchases of cattle for the 
City Packing Company. However the evidence clearly indicates 
that the respondent made purchases for others during this period, 
making payments by drafts drawn on the party for whom the 
cattle were purchased. Therefore, complainant had no knowledge 
as to who the principal might be prior to settling for the sale. 
The law is well settled that where goods are purchased by an 
agent for an undisclosed or partially disclosed principal, the 
agent may be held liable for the debt even after the discovery 
of the principal. The principal may also be held liable. Schnell 
Livestock v. Marlin Livestock Sales, Inc. 22 A.D. 388 (1963) and 
Woodward Livestock Auction Market v. Romay 28 A.D. 701, 704 
(1969) ; Kuehndorf v. Jessen et al., 29 A.D. 807 (1970). 


The respondent contends that facts stated in the pleading filed 
by complainant in the case of Missoula Livestock Auction Com- 
pany v. City Packing Company, Inc. and Idaho First National 
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Bank, in the Seventh Judicial District for the State of Idaho 
should be conclusive in that complainant in said case states, “That 
on or about the 30th day of April 1970, plaintiff sold to defendant 
City Packing Company, Inc. certain livestock ... .” The com- 
plaint sets out the same transaction as is the basis for the com- 
plaint here. Respondent contends that the allegation of a sale to 
the packer is an admission of such fact and should be binding 
under the rules of evidence. 


However, even considering the pleadings in the civil suit as 
part of the evidence in this proceeding, the record as a whole 
supports the finding that the complainant did not relieve the 
respondent of his obligation to pay for the livestock when it 
commenced action in the state court. Moreover, the agent and the 
principal are jointly and severally liable for the full amount of 
the claim. Since City Packing Company and Idaho First National 
Bank are not subject to the reparation provisions of the Act, the 
complainant may seek redress in the Idaho forum and the allega- 
tion that the sale was made to City Packing Company, Inc., is 
not inconsistent with the findings here. Further, the bringing of 
a civil suit does not deprive the Secretary of jurisdiction. Bales 
Continental v. Perrion, 28 A.D. 127 at 134 (1969). 


There being no evidence as to whether complainant has received 
payment of the monies claimed herein, the reparation awarded 
below should be considered paid to whatever extent a court judg- 
ment in favor of the complainant in connection with these trans- 
actions has been satisfied. Tempel et al. v. Nixon et al., 24 A.D. 
840 (1965). 


ORDER 


Respondent shall pay complainant, within 30 days from the 
date hereof, the sum of $30,618.63 plus interest thereon at the 
rate of 8% per annum from May 1, 1970 until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,336) 


In re ADOLPH SKLAR. P&S Docket No. 3808. Decided December 
16, 1971. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seqg.), an order was issued May 
19, 1967 (26 A.D. 537) suspending respondent as a registrant 
under the act until the respondent complies with the bonding 
requirements under the act and the regulations issued thereunder. 
Complainant has now recommended that a supplemental order be 
issued terminating the suspension of respondent as a registrant 
under the act as respondent has now furnished a satisfactory 
trust fund agreement and is now in full compliance with the 
bonding requirements of the act. 


Accordingly, the suspension of respondent as a registrant under 
the act in the order of May 19, 1967, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


(No. 14,337) 


In re VIDALIA LIVESTOCK AUCTION, INC. P&S Docket No. 4151. 
Decided December 17, 1971. 


Suspension terminated 
Decision by Donald A. Campbell, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, (7 U.S.C. 181 et seq.), an order was issued June 2, 1971, 
(30 A.D. 741) in part suspending respondent as a registrant 
under the Act for a period of 30 days and thereafter until it 
demonstrates that it is no longer insolvent and that the deficit 
in its custodial account for shippers’ proceeds has been elim- 
inated. On June 24, 1971, (30 A.D. 803), the suspension of 
respondent as a registrant under the Act was stayed pending the 
outcome of an appeal of the order of June 2 to the United States 
Circuit Court of Appeals for the Fifth Circuit. 


On October 13, 1971, the Court dismissed the petition for 
review filed by the respondent herein, for want of prosecution. 
Accordingly, the stay order of June 24 was vacated on November 
4, 1971, and the suspension of respondent as a registrant under 
the Act contained in the order of June 2 was made effective on 
the 20th day after the date of the order. 
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Complainant has now recommended that a supplemental order 
be issued terminating the suspension of respondent as a regis- 
trant under the Act following the 30-day period as respondent 
has demonstrated that it is no longer insolvent and that the deficit 
in its custodial account for shippers’ proceeds has been elim- 
inated. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of November 4, 1971, is hereby terminated 
following the 30-day period. Such order shall remain in full force 
and effect in all other respects. 


Copies hereof shall be served on all parties. 


(No. 14,338) 


In re HENRY DRAKE. P&S Docket No. 4566. Decided December 
29, 1971. 


Failure to pay when due—Cease and desist—Consent 
Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce. 


Henry F. Rompage for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by complaint filed on October 26, 1971 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On December 3, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondent be issued. 
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FINDINGS OF FACT 


1. (a) Henry Drake, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Seneca, Missouri. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account as a dealer, within the meaning and subject to 
the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce, and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


3. Respondent, on or about the dates and in the transactions 
specified in paragraph II of the complaint, purchased livestock in 
commerce and failed to pay, when due, the full amount of the 
purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.48(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from issuing checks in pay- 
ment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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PRODUCE Co. PACA Docket No. 2-2182. Decided December 2, 
1971. 


Failure to pay—Revocation of license—Default 
Respondents’ failures to pay promptly for numerous shipments of produce 


purchased or received on consignment or joint account are violations 
of the act for which their license under the act is revoked. 
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Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondents 
failed to file an answer to the complaint charging them with fail- 
ing to account and pay promptly for numerous shipments of 
produce purchased or received on consignment or joint account 
in interstate commerce. Chief Hearing Examiner Jack W. Bain 
issued a recommended decision based upon the default in the filing 
of an answer and proposed an order revoking respondents’ 
license under the act. Respondents did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the 11th day after the date 
hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on June 16, 
1971, by the Consumer and Marketing Service, United States 
Department of Agriculture. The respondents were charged with 
failing to account and pay for many lots of fruits and vegetables 
purchased in interstate commerce. 


Copies of the complaint and the rules of practice were served 
on respondents on June 18, 19, and 22, 1971, and they were noti- 
fied that an answer should be filed within 20 days, and that fail- 
ure to file an answer denying the allegations of the complaint 
and requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 


On July 16, 1971, complainant filed a motion for a Recom- 
mended Decision proposing revocation of respondents’ license. 


Chief Hearing Examiner Jack W. Bain, to whom the proceeding 
had been assigned, issued a Recommended Decision on September 
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20, 1971, without further investigation or hearing, pursuant to 
Section 43.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondents Anthony Joseph Scarpaci, Joseph Leonard Scar- 
paci, and Frank Thomas Scarpaci are Co-Partners doing business 
as National Fruit and Produce Co., whose business address was 
Pittsburgh, Pennsylvania, but whose current mail addresses are: 


Anthony Joseph Scarpaci, 928 Valleyview Road, 
Mt. Lebanon, PA 15228; 


Joseph Leonard Scarpaci, 813 Eisenhower Drive, 
Mt. Lebanon, PA 15228; and 


Frank Thomas Scarpaci, 116 Rockingham Lane, 
McMurray, PA 15317. 


2. Under the licensing provisions of the Act, License No. 
660214 was issued to respondents on July 22, 1965. It was re- 
newed annually and was subject to renewal on July 7, 1971, but 
it was suspended automatically on February 18, 1971, when 
respondents failed to satisfy a reparation award issued by the 
Judicial Officer against them, and is still under suspension. 


3. During April 1969 through October 1970, respondents failed 
to account and pay promptly for: 


(1) a total net proceeds of $51,374.95 realized by them and 
due 18 shippers for 94 lots of fruits and vegetables sold by 
respondents on consignment for the shippers in interstate com- 
merce; 


(2) $36,994.43 due four joint account shippers for 29 lots; 
and 


(3) $55,331.64 due 14 sellers of 32 lots purchased by re- 
spondents. The total amounts due by respondents is over $140,000. 
The details of the 155 transactions are set out in the complaint. 


4. In connection with these transactions, nine reparation 
awards were issued by the Judicial Officer, all of which remain 
unpaid. 


5. By notice in writing dated January 21, 1971, respondents 
were given opportunity to comply with requirements of the Act 
in this regard, but they have failed to do so. 
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PROPOSED CONCLUSIONS 


Respondent’s failure to pay promptly, as set forth above, con- 
stitute flagrant and repeated violations of the Act, for which the 
order below should be issued. 


PROPOSED ORDER 
Respondents’ license is revoked. 
The facts and circumstances set forth above shall be published. 
This order shall become effective on the 11th day after its date. 


Copies hereof shall be served on the parties. 


(No. 14,340) 


DINO P. RUGGIERI v. MUSHROOM DISTRIBUTORS. PACA Docket No. 
2-2083. Decided December 2, 1971. 


Order for payment of disputed amount—Breach of 
merchantability not established 


Brutscher & D’Onofrio, Kennett Sq., Pa., for complainant. 
Respondent pro se. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a rep- 
aration award against respondent in the amount of $7,841.60 in 
connection with numerous shipments of mushrooms in interstate 
commerce. 


A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, claiming credits of $440, 
and admitting he owed complainant $7,401.60 in connection with 
these transactions. Pursuant to respondent’s admission of liabil- 
ity of a portion of the amount claimed as damages in the com- 
plaint, an Order for Undisputed Amount was issued on April 2, 
1971, awarding reparation to complainant in the amount of 
$7,401.60 in accordance with section 7(a) of the act (7 U.S.C. 
499g). Respondent’s liability for payment of the undisputed 
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amount was left for subsequent determination in the same man- 
ner and under the same procedure as if no order for the pay- 
ment of the undisputed amount had been issued. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, oral hearing was waived by the parties. 
Accordingly, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, respondent submitted an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Dino P. Ruggieri, whose ad- 
dress is R.D. 3, Kennett Square, Pennsylvania. 


2. Respondent is an individual, Charles Edmund Corriea, do- 
ing business as Mushroom Distributors, whose address is 2030 
Jerrold Avenue, San Francisco, California. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. Between May 3 and June 2, 1970, in the course of interstate 
commerce, complainant sold to respondent 1,828 baskets of mush- 
rooms for a total invoice price of $7,841.60, f.o.b. Philadelphia, 
Pennsylvania, for shipment by air freight to respondent at San 
Francisco, California. 


4. Between May 3 and June 2, 1970, complainant shipped the 
mushrooms involved herein to respondent by air freight. Re- 
spondent accepted the mushrooms upon arrival at the San Fran- 
cisco International Airport. 


5. Respondent has not paid to complainant any part of the 
disputed amount in connection with these transactions. 


6. The informal complaint was filed on November 13, 1970, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Having accepted the mushrooms upon arrival, respondent is 
liable to complainant for the purchase price, less any damages 
shown to have been caused by any breach of contract by com- 
plainant. The burden of proof is upon respondent to show by a 
preponderance of the evidence that complainant breached the 
contract, and the damages resulting therefrom. 
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The disputed amount with which we are here concerned is 
$440, which represents the purchase price of the mushrooms ship- 
ped by complainant to respondent on May 19, 1970. Respondent 
alleges that the mushrooms were bad on arrival. 


The mushrooms purchased by respondent from complainant on 
May 19, 1970, were sold without representation as to grade. When 
goods are sold without any express warranty of quality, there re- 
mains an implied warranty that the goods will be at least mer- 
chantable. Apart from his allegation, respondent has not sub- 
mitted any evidence to show that the mushrooms were bad on ar- 
rival. Accordingly, it is concluded that respondent has failed to 
sustain the burden resting upon it to show that the mushrooms 
were not of merchantable quality. 


Having failed to establish a breach of contract on the part of 
complainant, respondent is liable to complainant for the purchase 
price of the mushrooms involved herein, or $440. Respondent’s 
failure to pay this amount promptly is a violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $440, with interest thereon 
at the rate of 8 percent per annum from July 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,341) 


RALPH SAMSEL COMPANY wv. J. E. NELSON & Sons. PACA Docket 
No. 2-2140. Decided December 7, 1971. 


Terms—Straight consignment—Dismissal 


Where complainant has not denied that there was an agreement between 
the parties, reached after arrival of the produce, that the produce 
could be handled on a straight consignment basis, complainant’s claim 
for an additional amount under a guaranteed consignment basis is 
dismissed. 


John R. Catlin, Los Angeles, Cal., for complainant. 
Nelson, Campbell & Levine, Altoona, Pa., for respondent. 
George S. Whitten, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,233.30 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given opportunity to file evidence in the form 
of sworn statements but neither party did so. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Ralph Chapman, doing busi- 


ness as Ralph Samsel Company, whose address is P. O. Box 525, 
Salinas, California. 


2. Respondent is an individual, Donald George Nelson, doing 
business as J. E. Nelson & Sons, whose address is P. O. Box 1271, 
Altonna, Pennsylvania. At the time of the transaction involved 
herein respondent was licensed under the act. 


3. On or about May 11, 1970, in the course of interstate com- 
merce, complainant consigned to respondent one carload of lettuce, 
consisting of 1200 cartons of 2 dozen size. The terms of the 
consignment contract between the parties were $1.50 per carton 
f.o.b., Guarantee consigned, plus $.25 per carton cooling. The con- 
tract was negotiated by a broker, E. L. Barlow, who issued a 
broker’s memorandum of sale. 


4. The carload of lettuce arrived late and was federally in- 
spected on May 20, 1970, at 12:30 p.m., at Altoona, Pennsylvania 
with the following results in relevant part: 


“Condition of equipment: Temperature controls not operat- 
ing. (See “Remarks.”) Adjustable load dividers placed about 
10 feet back from edge of doorway, each end of car. 
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“Products inspected: LETTUCE, Iceberg type, in cartons 
printed “By Maggie Brand, Ralph Samsel Co., El Centro & 
Salinas, Calif., 2 Doz. Lettuce.” Applicant states 1,200 car- 
tons. 


“Condition of load: Through, lengthwise load; 2 to 8 rows, 
6 to 8 layers. 


“Condition of pack: Well filled. Tight in layers. 


“Temperature of product: Doorway, top 48°F; bottom 45°F. 
“Size: Fairly uniform. 


“Quality: Clean, and fairly well trimmed. Outer head leaves 
good green color. Average 86% hard or firm and 14% fairly 
firm heads. Average 8% grade defects, mostly broken mid- 
ribs or poorly trimmed. 


“Condition: Heads or portion of heads not affected by condi- 
tion defects are fresh. Wrapper leaves: Many wrapper 
leaves slightly wilted near butts, not affecting grade. No 
decay. Head Leaves: From 1 to 3 heads, average 7% dam- 
aged by yellow to brown discoloration, affecting midribs 
near butts. From 1 to 8 heads, average 7% damaged by 
Russet Spotting. From 1 to 4 heads per carton, average 9% 
damaged by external Tipburn. Average 1% decay; Bacterial 
Soft Rot, early stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 86% hard or firm, only account condition. 


“Remarks: Inspection and certificate restricted to upper 4 
layers between load dividers. Slightly wilted wrapper leaves 
near butts, not affecting grade, mentioned at applicant’s re- 
quest. Temperature controls motor started by one of appli- 
cant’s men after inspection was completed. 


5. After the arrival and inspection of the lettuce, respondent 
contacted the broker who secured complainant’s agreement to the 
lettuce being handled by respondent on the basis of a straight 
consignment. Respondent resold the lettuce and remitted to 
complainant, on a straight consignment basis, the net proceeds 
of $886.70. 


6. An informal complaint was filed on July 27, 1970, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Complainant claims that a balance of $1,233.30 remains due 
from respondent under the guaranteed consignment terms of the 
contract. Respondent as a defense to complainant’s claim stated 
in a letter made a part of the investigation report that there 
was an agreement between the parties, reached after the arrival 
of the lettuce, that the lettuce could be handled on a straight con- 
signment basis. This position was reiterated by respondent in its 
sworn answer. Complainant has not denied that such an agree- 
ment was made. We find that complainant has not overcome 
respondent’s defense and that the complaint should therefore be 
dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,342) 


FUNK ORCHARDS v. RANALLI ENTERPRISES, t/a MID VALLEY 
FRUIT GROWERS. PACA Docket No. 2-2106. Decided Decem- 
ber 7, 1971. 


F.o.b.—Abnormal transit conditions—Rejection—Damages 


Where complainant established an f.o.b. sale to respondent, the suitable 
shipping condition warranty is not applicable where the transit condi- 
tions were not normal, and respondent is liable to complainant for the 
contract price. 


Complainant pro se. 
Stewart T. Schantz, Highland, N. Y. for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $236.18 in connection 
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with a transaction in interstate commerce involving 68 boxes of 
apples. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, complainant was given the oppor- 
tunity but did not file an opening statement. Respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Myron K. Funk, doing busi- 
ness as Funk Orchards, whose address is Route 4, Box 129-C, 
Yakima, Washington. 


2. Respondent is a corporation, Ranalli Enterprises, trading as 
Mid Valley Fruit Growers, whose address is P. O. Box 645, High- 
land, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On May 7, 1970, in the course of interstate commerce, com- 
plainant sold to respondent 68 boxes of Extra Fancy Red Deli- 
cious apples at agreed contract prices totaling $236.18, f.o.b. 
Yakima, Washington. The sale between the parties was negoti- 
ated by a broker, Reese Sales Company, Inc., of Yakima, through 
Raymond C. Alexander, with the broker issuing a memorandum 
of sale on May 8, 1970. 


4. Complainant, on the date of sale, May 7, 1970, shipped from 
Yakima, Washington, to respondent at Highland, New York, 68 
boxes of apples, the same being a part of the load contained in 
rail car NPM 520. The shipment was confirmed by complainant’s 
telegram of May 9, 1970, to respondent. 


5. The carload of apples arrived at Highland, New York, on or 
about May 18, 1970, and was Federally inspected, for condition 
only, at 10 a.m. on May 19, 1970. Subsequent to such inspection, 
and at 3:28 p.m. on the same date, the carrier’s agent wired the 
broker that respondent had refused to accept the apples, and 
requested instructions as to their disposition. The broker’s Ray- 




































FUNK v. RANALLI 
Cite as 30 A.D. 1907 


. an mond C. Alexander then wired the agent, at 3:16 p.m. on May 19, 
as follows: 


q “... NPM 520... car reported to me 5-18-70 arrival with 

DH unit not running. No inspection was made. Then inspection 

, taken 5-19-70 with unit running, temperature 58 over 54. 
This was an f.o.b. Yakima sale. Contact Mid Valley Fruit 
Growers at Highland, N. Y. for further information.” 


1 A copy of this telegram was sent by the broker to respondent. 


6. Complainant invoiced respondent on May 11, 1970, in the 
amount of $236.18, representing the total of the f.o.b. contract 
prices of the apples. A second invoice was sent to respondent by 
complainant in this same amount on July 20, 1970, with refer- 
ence therein being made to the unpaid invoice of May 11. 
Respondent replied to these invoices on August 14, 1970, in 
- relevant part as follows: 


“The apples on the enclosed bill were abandoned by us to the 
Penn Central Company due to faulty equipment. 


“As soon as we receive the claim made we will pay all 
growers involved.” 


| 7. No part of the contract prices of these apples has been paid 
by respondent to complainant. 


- | 8. The formal complaint was filed on January 26, 1971, which 
a was within 9 months after the cause of action herein accrued. 


: 2 CONCLUSIONS 


Complainant alleges that the sale of the apples involved herein 
were made by him to respondent, through a broker, Reese Sales 
Company, Inc. Respondent denies any contractual relationship 
with complainant, alleging that the purchase was made from 
Raymond Alexander of Reese Sales Company, Inc. as the seller- 
principal and not as a broker. Thus, and in effect, respondent 
appears to question whether complainant is the real party in 
interest herein and whether it is therefore entitled to bring this 
action as a party-complainant. 
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We think respondent’s point is not well taken. The evidence in 
the record before us clearly supports a finding that Reese Sales 
Company, Inc. acted as a broker and not as a seller in this trans- 
action with respondent. And while respondent may not have been 
aware of this fact at the time of the negotiations, such knowledge 
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on the part of respondent-buyer is not material to complainant’s 
right to bring this action, since we find that complainant was in 
fact the owner and seller of the goods. In this connection, it is 
well established that an undisclosed principal may sue upon a 
contract entered into by his agent. Michael-Swanson-Brady of 
Moorhead v. L. Yukon and Sons Produce Co., 20 A.D. 110. Ac- 
cordingly, we conclude that complainant is a proper party-com- 
plainant in this case. 


Another issue joined by the pleadings has to do with a term 
of the contract of sale, with complainant alleging that the terms 
were f.o.b., Yakima Washington, but with respondent averring 
that the fruit was expressly warranted by complainant through 
the broker to “arrive in good condition” at destination, or else it 
would be rejected by respondent. 


The broker’s memorandum does not indicate the nature of the 
sale, i.e.: whether it was f.o.b. or delivered. In a letter to the 
Department dated November 9, 1970, however, and entered in 
evidence as Exhibit No. 3 to the report of investigation, the 
broker’s employee, Raymond Alexander, states unequivocally 
that ‘This was an f.o.b. sale”. This statement is consistent with 
that contained in Alexander’s telegram of May 19, 1970, to the 
carrier’s agent (with a copy going to respondent) that “This 
was an f.o.b. Yakima sale”. Respondent has not denied receiving 
a copy of either the memorandum or the telegram, but has 
neither alleged nor offered evidence to show that it dissented 
to the contents of either document. In defense of its position that 
this was not an f.o.b. sale, however, it does offer the affidavit of 
one of its former employees, Vincent Platania, who stated that 
he personally talked to Mr. Alexander in connection with this 
transaction and told him that the fruit had to be in good condi- 
tion upon arrival at contract destination or it would be rejected. 
This witness further testified, in substance, that f.o.b. terms of 
sales were not discussed in connection with this sale. 


Respondent’s position herein, as reflected in its pleadings and 
more especially in Platania’s affidavit, seems to be that respond- 
ent warranted that the apples would arrive at Highland, New 
York, in good condition, regardless of any circumstances or event 
which might have affected the shipment in transit. If we have 
stated respondent’s position correctly, then we are of the opinion 
that it is not supported by the evidence. On the contrary, we be- 
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lieve the record supports complainant’s version of this sale as 
being made under f.o.b. terms, and it is so concluded. 


The regulations provide that in an f.o.b. sale the “. . . produce 
quoted or sold is to be placed free on board the ...car... in 
suitable shipping condition . . . and that the buyer assumes all 
risk of damage and delivery in transit not caused by the seller, 
irrespective of how the shipment is billed”. “Suitable shipping 
condition” is defined as meaning that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure deliv- 
ery without abnormal] deterioration at the contract destination 
agreed upon between the parties (7 CFR 46.43(i) and (j)). 


Respondent bases his rejection of the apples upon their ab- 
normal state of deterioration at destination.! However, he also 
admits, in his letter of August 14, 1970, to complainant that this 
was “due to faulty mechanical equipment” on the carrier car 
and that a claim was being made against the carrier for this 
reason. Under these circumstances, it is clear that the warranty 
of suitable shipping condition set forth in the regulations has no 
application in this case, and that respondent was not entitled 
to rely on complainant’s alleged breach of same as a ground for 


rejection. Accordingly, respondent’s rejection was without rea- 
sonable cause, in violation of section 2 of the act. 


The general measure of damages for non-acceptance, where the 
seller has not resold the commodity, is the difference between 
the market price at the time and place for tender and the unpaid 
contract price. Uniform Commercial Code, §2-708; Michael- 
Swanson-Brady of Moorhead, Inc. v. John C. Washington Pro- 
duce Co., et al, 27 A.D. 880. Since the apples were abandoned 
to the carrier, it appears that their value was not in excess of 
freight charges, which under the f.o.b. contract terms were to be 
borne by respondent. Accordingly, complainant is entitled to the 
total of the f.o.b. contract prices of the apples, or $236.18. 
Reparation in this amount should be awarded against respondent, 
with interest. 


1. The abnormal deterioration claimed to have been found in the apples involved herein at 
contract destination is not supported by the evidence, for while a Federal inspection was 
made of the contents of car NPM 520 at Milton, New York, on May 19, 1970, none of the 
three lots contained therein are identified in the inspection report as being those involved in 
this case. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $236.18, with interest there- 
on at the rate of 8 percent per annum from June 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,343) 


FLORIDA PLANTERS, INC. v. THE A. E. ALBERT & SONS, INC. 
PACA Docket No. 2-1586. Decided December 7, 1971. 


F.o.b.—Acceptance by diversion 


Where respondent is deemed to have accepted shipment by diverting the 
carload from contract destination in Georgia to Ontario, Canada, and 
where respondent failed to prove breach of suitable shipping condition, 
which is applicable only at contract destination, respondent is liable 
for amount claimed in the complaint. 


Bryan & Middleton, Palatka, Fla. for complainant. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,500 in con- 
nection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant filed an 
opening statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Florida Planters, Inc., is a corporation whose 
address is Drawer 246, Hastings, Florida. 


2. Respondent, The A. E. Albert & Sons, Inc., is a corporation 
whose address is P. O. Box 265, Worthington, Massachusetts. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On May 21, 1969, in the course of interstate commerce, com- 
plainant sold to respondent one carload of potatoes, consisting of 
550 100-pound sacks, U.S. No. 1 grade, size A, at an agreed price 
of $2.90 per sack, or a total price of $1,595, f.0.b. Tocoi, Florida, 
for shipment to Waycross, Georgia, for diversion by respondent. 


4. On May 21, 1969, the potatoes involved herein were officially 
inspected and graded U.S. No. 1 with no soft rot. Complainant 
shipped the potatoes in car FHIX 41218 from Tocoi, Florida, to 
Waycross, Georgia, on the same date. The shipment was diverted 
by respondent at Waycross, Georgia, to its customer at New- 
market, Ontario, Canada. 


5. Car FHIX 41218 arrived at Newmarket, Ontario, Canda, on 
May 30, 1969. An inspection was made of the potatoes on the 
same date by the Canada Department of Agriculture. Such in- 
spection showed the potatoes had an average of 50 percent damage 
by decay. 


6. On June 17, 1969, respondent sent complainant a speed letter 
which requested that complaint cancel its invoice on the potatoes. 
Enclosed with speed letter were a copy of the Canadian inspec- 
tion certificate and a copy of a letter from respondent’s customer 
on the shipment. Complainant received the speed letter and en- 
closures on June 20, 1969. 


7. On June 20, 1969, complainant sent respondent a telegram 
which stated that complainant expected payment in full for 
the shipment since complainant had not been given any notice of 
trouble with the shipment upon arrival. 


8. Respondent has not paid to complainant any part of the pur- 
chase price in connection with this transaction. 


9. The formal complaint was filed on January 15, 1970, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, the potatoes involved herein, respondent has not paid 
to complainant any part of the purchase price in connection with 
this transaction. Respondent denies having accepted the potatoes, 
and alleges that it rejected the shipment at destination on account 
of a high percentage of decay in the potatoes. 


The potatoes in question were sold f.o.b. Tocoi, Florida, for 
shipment to Waycross, Georgia, where the potatoes were to be 
diverted by respondent. Complainant shipped the potatoes from 
Tocoi, Florida, on May 21, 1969. Upon arrival of the shipment 
at Waycross, Georgia, respondent diverted the shipment to its 
customer at Newmarket, Ontario, Canada. The shipment arrived 
at Newmarket, Ontario, Canada, on May 30, 1969. Respondent 
contends that its representative in Hastings, Florida, George 
Metzler, was advised by respondent’s Canadian customer on the 
same date that the car showed signs of serious damage by soft 
rot decay on arrival and was being refused by respondent’s cus- 
tomer for that reason. Respondent alleges that on the same date, 
May 30, 1969, Mr. Metzler advised complainant’s E. T. McMath 
by telephone of the trouble with the car, and of its customer’s 
rejection of the shipment. Complainant denies having received 
notification of any complaint concerning the shipment from re- 
spondent or its representative prior to June 20, 1969. 


We cannot agree with respondent’s contention that the contract 
destination was Newmarket, Ontario, Canada. Respondent admits 
that the shipment was routed to Waycross, Georgia, for diversion 
by respondent. We therefore find that the only contract destina- 
tion mentioned between the parties was Waycross, Georgia. By 
diverting the shipment to its Canadian customer from Waycross, 
Georgia, respondent accepted the shipment. See section 46.2 (dd) 
of the regulations issued pursuant to the act (7 CFR 46.2(dd)). 
Having accepted the shipment, respondent is liable to complainant 
for the purchase price of the potatoes, less any damages shown 
to have been caused by any breach of contract by complainant. 
The burden of proof is upon respondent to show by a preponder- 
ance of the evidence that complainant breached the contract, and 
the damages resulting therefrom. 


Respondent alleges, in effect, that the potatoes arrived at con- 
tract destination with abnormal deterioration in breach of the 
warranty of suitable shipping condition. Section 46.43(j) of the 
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regulations issued pursuant to the act (7 CFR 46.43(j)) provides 
that suitable shipping condition, in relation to direct shipments, 
means that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal de- 
terioration at the contract destination agreed upon between the 
parties. The transportation services and conditions, to Waycross, 
Georgia, appear to have been normal in connection with this ship- 
ment. 


Respondent has not submitted any evidence to show that the 
potatoes were abnormally deteriorated on arrival at Waycross, 
Georgia, the contract destination. On the other hand, complainant 
has submitted in evidence a Federal shipping point inspection 
covering the shipment. Such certificate shows the potatoes in- 
volved herein were U.S. No. 1 grade and had no soft rot on May 
21, 1969. The shipment arrived at Waycross, Georgia, on or about 
the same date. Upon review of the evidence, we conclude that 
respondent has failed to prove any breach of contract on com- 
plainant’s part in connection with this shipment. 


In view of the foregoing, respondent is liable to complainant 
for the purchase price of the potatoes, or $1,595. In its complaint, 


however, complainant seeks an award of reparation in the lesser 
sum of $1,500. Respondent’s failure to pay complainant this lat- 
ter amount promptly is a violation of section 2 of the act, for 
which reparation should be awarded, with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,500, with interest thereon 
at the rate of & percent per annum from July 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,344) 


HERMAN WALKER TOMATO Co. v. M. F. MERRITT TOMATO CO. 
PACA Docket No. 2-1883. Decided December 10, 1971. 


Stay order vacated—Petition for reconsideration 
not filed 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER VACATING STAY ORDER 


On November 17, 1971, respondent was granted an extension 
of time for the filing of a petition for reconsideration of the order 
entered October 19, 1971, and that order was stayed. The time 
for filing has expired and no such petition has been filed. Accord- 
ingly, the stay order of November 17, 1971, is vacated and the 
order of October 19, 1971, is reinstated with the reparation or- 
dered therein to be paid within 30 days from the date of this 


order. 


(No. 14,345) 


DON Lyons, INC. v. THE HAMILTON COMPANY. PACA Docket No. 
2-2292. Decided December 14, 1971. 


Dismissal of disputed amount—On motion of 
complainant 


Decision by Thomas J. Flavin, Judicial Officer 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on June 10, 1971, complainant seeks 
a reparation award in the amount of $1,300, which amount is 
alleged to be the total purchase price of two cars of potatoes sold 
to respondent during October 1970. Respondent filed an answer 
on August 27, 1971, admitting that he owed complainant $1,060 
of the amount claimed in the complaint. 


Following this admission of liability by respondent, an order 
was issued by the Department on September 20, 1971, requiring 
payment by respondent to complainant of the undisputed amount 
of $1,060. 


Complainant, by letter dated November 20, 1971, authorized 
the dismissal of its complaint as to the remaining $240 involved 
herein. Accordingly, the complaint should be and hereby is dis- 
missed as to the remaining disputed amount. 


Copies of this order shall be served upon the parties. 
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(No. 14,346) 


GRIDLEY, MAXON AND COMPANY v. ZEIDENSTEIN Bros. PACA 
Docket No. 2-2026. Decided December 14, 1971. 


Breach of grade—Damages 


Where complainant shipped produce that failed to grade U. S. No. 1 as 
contracted for, respondent is awarded damages in the amount of the 


difference between the contract price and the value of the produce 
actually delivered. 


George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,383.36 in connection 
with a transaction in interstate commerce involving a carload 
of cabbage. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gridley, Maxon and Company, is a corporation 
whose address is 27-29 South Water Market, Chicago, Illinois. 


2. Respondent is a partnership composed of Max Zeidenstein 
and Oscar Zeidenstein, doing business as Zeidenstein Bros., whose 
address is 1900 Penn Avenue, Pittsburgh, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 
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3. On June. 3, 1970, in the course of interstate commerce, com- 
plainant sold to respondent 912 cartons of California cabbage, 
sizes 16 to 24, then contained in car PFE 301082 on track in 
Chicago, Illinois, at an agreed price of $4.50. per carton, U.S. No. 
1 delivered Pittsburgh, Pennsylvania, or a total contract price 
of $4,104 for the load. 


4. The contract was negotiated between the parties by a 
broker, J. Lerner & Son, Chicago, Illinois, who issued a memo- 
randum of sale in connection with the transaction, which memo- 
randum included the terms set forth above. 


5. Pursuant to the preceding contract, complainant diverted 
car PFE 301082 from Chicago, Illinois, to respondent at Pitts- 
burgh, Pennsylvania. The shipment arrived at Pittsburgh on 
Friday, June 6, 1970, with Federal inspection being made at 
7:20 a.m. on Monday, June 8. The results of that inspection, in 
relevant part, are as follows: 


“Condition: Fresh, crisp and good green color. From 4 to 
18% in approximately half of cartons, in remainder none, 
average 7% damaged by freshly bruised or rubbed heads, 
with the highest percentage occurring in lower 2 to 3 layers. 
No decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, Green, only account condition. 


“Remarks: Inspection and certificate restricted to all layers 
near doors and 2 stacks each side of doorway. Applicant re- 
moved approximately 100 cartons from doorway area to 
make this part of load accessible .. .” 


6. Subsequently, respondent wired complainant at 3:34 p.m. 
on June 8 as follows: 


“Re to car PFE 301082 we reported to you government in- 
spection from Pittsburgh. As it stands now we are working 


hard trying to get all we can will settle with you when car 
is finished.” 


7. Subsequently, respondent resold the cabbage involved herein, 
rendering an account sales to complainant dated July 14, 1970. 
As reflected in the account sales, gross proceeds from the dispo- 
sition of the cabbage amounted to $3,381.60 and net proceeds came 
to $1,352.17. 
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8. Respondent has paid complainant the net proceeds of 
$1,352.17 as an undisputed amount. Respondent has also paid 
the carrier freight charges on this shipment, totaling $1,368.47. 


9. The formal complaint was filed on January 11, 1971, which 
was within 9 months after the cause of action herein arose. 


CONCLUSIONS 


There is no dispute concerning the fact that the parties in their 
contract of June 3, 1970, understood and agreed that the cabbage 
involved herein was to be U.S. No. 1 grade, delivered Pittsburgh. 
There likewise is no dispute concerning respondent’s acceptance 
of the cabbage on arrival at contract destination. Since there is 
no allegation or evidence to show that the acceptance was pursu- 
ant to any agreement other than the delivered sales contract of 
June 3, it follows that respondent owes complainant the delivered 
contract price for the shipment, less freight charges paid by re- 
spondent, and less the amount already paid to complainant as the 
sum admittedly due, and less any damages sustained by re- 
spondent as the result of any breach of warranty by complainant. 
The burden of proving the breach and the resulting damages, by 
a preponderance of the evidence, rests upon respondent. Moritz 
v. Tannous, 21 A.D. 158. 


The shipment involved herein arrived in Pittsburgh on Satur- 
day, June 6, 1970. Respondent obtained a Federal inspection of 
the cabbage on Monday, June 8, which was the earliest date that 
such service was available. As a result of this inspection, the 
cabbage was certified at 7:20 a.m. on June 8 as failing to grade 
U.S. No. 1 at Pittsburgh, due to condition defects. No challenge 
has been made to these results, so we conclude that they are suffi- 
cient to sustain respondent’s burden of proving that complainant 
breached the warranty given in connection with this load, to wit: 
that the cabbage would grade U.S. No. 1 at Pittsburgh. 


The measure of damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of accept- 
ance between the value of the goods accepted and the value they 
would have had if they had been as warranted. /. Kallish & Sons 
v. Jarosz Produce, Inc., 26 A.D. 1285; Uniform Commercial Code, 
§ 2-714. As to the value of goods accepted, this may be evidenced 
by the proceeds obtained by the receiver on a prompt and proper 
resale of such goods, Kirby & Little Packing Co. v. United Fruit 
& Produce Co., 16 A.D. 1066. With respect to the value a ship- 
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ment would have had if it had met contract requirements, and 
there being no other evidence available, we will accept as indica- 
tive of such value the delivered contract price. Cf. M. Botner & 
Son, Inc. v. Central Produce Co., 23 A.D. 1549. 


Since the disposition of the cabbage here by respondent ap- 
peared to be both prompt and proper, with total gross proceeds 
of $3,381.60 being realized, we accept this sum as reflecting the 
value of the cabbage delivered to and accepted by respondent at 
Pittsburgh. As to the value of cabbage meeting contract require- 
ments, we will accept the contract price, delivered Pittsburgh, 
of $4,104.00 as indicative of this value. The difference, therefore, 
between the value of goods meeting contract requirements, 
$4,104.00, and the value of the goods actually delivered, 
$3,381.60, is $722.40, which latter figure represents respondent’s 
damages herein. Subtracting these damages of $722.40 from the 
delivered contract price of $4,104.00 leaves $3,381.60. Subtract- 
ing the freight charges of $1,368.47 paid by respondent, and the 
sum of $1,352.17 already paid complainant by respondent as a 
sum admittedly due in connection with this transaction, leaves a 
balance of $660.96 due and owing complainant from respondent 
on this shipment. Respondent’s failure to pay complainant this 
sum $660.96, is a breach of contract, in violation of section 2 of 


the act, U.S.C. 499b, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $660.96, with interest thereon 
at the rate of 8 percent per annum from July 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,347) 


REGAN DISTRIBUTORS, INC. v. C. COMELLA, INC. PACA Docket 
No. 2-2182. Decided December 17, 1971. 


Petition for reconsideration dismissed 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.), an 
order was issued on October 29, 1971, awarding reparation to 
complainant against respondent. A copy of the order was served 
upon respondent. Respondent filed a petition for reconsideration 
of the order of October 29, 1971. 


Respondent alleges in its petition that the Department mis- 
interpreted a telegram sent by respondent to complainant in con- 
nection with this shipment on October 16, 1970. Such telegram 
reads as follows: 


“PASS UP LOADING CARROTS TODAY AS FOR HAV- 
ING PLENTY TROUBLE WITH CARRIAGE LOADED IN 
BAGS DO TO TORN AND BROKEN BAGS WILL CON- 
TACT YOU IN DAY OR TWO” 


Respondent contends that such telegram is consistent with its 
position that it never ordered a carload of carrots from complain- 
ant on October 15, 1970. It further alleges that its intention in 
sending this telegram to complainant was to inform a high pres- 
sure salesman that he did not want a contract with complainant 


for carrots on October 16, 1970, either, since respondent was 
having trouble with a prior shipment of carrots that respondent 
had purchased from complainant. 


We cannot agree with respondent’s contentions. We do not 
believe that respondent would have sent this telegram to com- 
plainant unless he had already ordered a carload of carrots from 
complainant. Moreover, even apart from the telegram of October 
16, 1970, we find that the evidence in this proceeding establishes 
that respondent contracted to purchase the car in question from 
complainant. 


Respondent also alleges that it did not receive a confirmation 
on this shipment from complainant until four days after the car 
was shipped, and therefore contends that this shipment was not 
confirmed in a normal or usual manner. We find, however, that 
such shipment was confirmed by complainant in a normal and 
proper manner since complainant sent respondent its invoice 
covering this car on October 15, 1970, the date of shipment. 


Upon reconsideration of the order of October 29, 1971, we find 
that all the matters set forth in respondent’s petition were thor- 
oughly analyzed and considered at the time of the issuance of the 
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order. The order, in our opinion, is supported by the evidence and 
the law applicable thereto. Accordingly, respondent’s petition for 
reconsideration is hereby dismissed without prior service upon 
complainant. The reparation awarded to complainant against re- 
spondent in the order of October 29, 1971, shall be paid within 
30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 14,348) 


A. LEVATINO & SONS FRUIT & PRODUCE, INC. v. CARIOTO FRUIT 
DISTRIBUTORS, INC: PACA Docket No. 2-2065. Decided De- 
cember 22, 1971. 





Agent not liable for purchase price 


Where respondent bought produce from complainant through a third party, 
who is deemed to be respondent’s agent, the agent is not liable for the 
purchase price. Respondent is liable to complainant and reparation is 
awarded complainant accordingly. 


James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $150 in connection with 
shipments of mixed vegetables in interstate commerce. 



















A copy of the formal complaint was served upon respondent. 
Respondent failed to file an answer to the complaint and on March 
19, 1971, a default order was issued awarding complainant repa- 
ration against respondent for the amount claimed. Thereafter, 
for good cause shown, an order was issued reopening the proceed- 
ing after default and respondent filed an answer to the formal 
complaint denying liability to complainant. A report of investi- 
gation was prepared and served upon the parties. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
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cedure, the parties were given opportunity to submit further evi- 
dence in the form of sworn statements but neither party did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, A. Levatino & Sons Fruit & Produce, Inc., is 
a corporation whose address is Units 218-220 New York City 
Terminal Market, Bronx, New York. 


2. Respondent, Carioto Fruit Distributors, Inc., is a corpora- 
tion whose address is Menands Regional Market, Menands, New 
York. At the time of the transactions alleged herein, respondent 
was not licensed but was operating subject to license under the 
act. Respondent subsequently received a license and paid accrued 
fees covering the period involved herein. 


3. Complainant, in the course of interstate commerce, sold and 
shipped to respondent f.o.b., the following perishable agricultural 
commodities on the dates and for the prices specified below, which 
had been received by complainant from points outside the state of 
New York: 


4/21/70 eggplants @$ 4.50 $ 9.00 
peppers @$12.00 $36.00 
cukes @$10.00 $50.00 

20 lettuce @$ 2.00 $40.00 

cukes @$ 8.00 $40.00 

6 peppers @$15.00 $90.00 

21 lettuce @$ 2.50 $52.50 


All of the above produce was purchased and received at shipping 
point by Alan Decker as agent for respondent, and was subse- 
quently accepted by respondent at its place of business. Respon- 
dent has paid complainant $180 on the purchase price of the 
above listed produce leaving a balance due of $150. 


2 
3 
5 
4/ 6/70 5 24 eggplants @$ 2.50 $12.50 
0 
5 


4. An informal complaint was filed on July 1, 1970, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that it sold to respondent in April, 1970, 
mixed vegetables totaling $330 in price. Respondent admits that 
the said produce was received and accepted but states that the 
prices quoted to respondent by Alan Decker, who purchased the 
produce and delivered it to respondent, totaled only $180. Re- 
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spondent contends that Decker “misquoted to Respondent the 
prices for the fruit and produce in question in order to induce re- 
spondent to accept the same.” It is apparent from this statement 
that respondent admits that the prices quoted to it by Decker were 
not the same as the prices which Decker negotiated with com- 
plainant. Respondent alleges however, that Alan Decker was an 
independent contractor who solicited respondent’s business and 
the business of other dealers in the area and would purchase 
the produce, deliver such to respondent and be paid a commission 
for such services by respondent. Respondent contends, in effect, 
that Decker was not respondent’s agent and that complainant is 
bound by Decker’s misquotation of the prices for the produce. 


The report of investigation, which is a part of the evidence in 
this proceeding, contains the statements of Francis P. Graffagnio 
and Thomas R. Walp, employees of this department who person- 
ally investigated matters pertinent to the issues in this case. Mr. 
Graffagnio examined respondent’s records and made the following 
comments relative thereto: 


“IT noted that respondent had no receiving records at all. 
His records consisted of a desk drawer full of invoices, call 


cards and other papers jumbled together and in no apparent 
order. 


Mr. Graffagnio reported that he could find only one item in re- 
spondent’s records that appeared to correspond with complain- 
ant’s statement of account. Joseph Carioto, accountant for re- 
spondent, showed the investigator a check book which listed pay- 
ments to Decker during the period in question and stated that 
such payments to Decker constituted payment for his services in 
delivering to respondent produce purchased by him in respon- 
dent’s name. 


Mr. Walp, who investigated the complaint at complainant’s 
place of business, reported that Mr. Anthony Levatino of com- 
plainant firm stated that Decker had represented respondent in 
other transactions. On those occasions, Decker reportedly in- 
spected the produce, negotiated the purchase and sale contracts, 
and loaded the produce on his truck for delivery to respondent. 
Mr. Levatino stated that in the previous transactions, complain- 
ant had billed respondent and received payment without com- 
plaint. Mr. Levatino also stated that his firm relied on Decker’s 
apparent authority to act as an agent on behalf of respondent to 
purchase the produce involved in the complaint. The investiga- 
tion report containing the statements of the two investigators as 
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summarized above was served upon respondent after the answer 
was filed. Although respondent was given opportunity to do so it 
never rebutted the statements of the investigation report. We 
conclude that Alan Decker was respondent’s agent and that he 
purchased the produce listed in finding of fact 3 at the prices 
therein stated, totaling $330, on behalf of respondent. 


Respondent contends that if it is found that Decker was re- 
spondent’s agent, then it should also be found that Decker ex- 
ceeded his authority. Respondent states that it “had previously 
directed the said Alan Decker not to order certain items if the 
daily New York City market price for said item was higher than 
the local market price for said item.” However, respondent has 
not offered any evidence that the daily New York City market 
price was higher than the local market price in any of the in- 
stances in question. In addition, the record indicates that Decker 
had apparent authority to negotiate a price and did so on prior 
occasions without protest from respondent. See Mechem, Agency, 
sec. 720 (2nd ed. 1914). We conclude that complainant acted 
correctly in relying on the apparent authority of respondent’s 
agent and that respondent’s defense in this regard fails. Re- 
spondent became liable, therefore, for the entire $330 purchase 
price negotiated by its agent Decker. Of this amount, respondent 
has paid complainant $180 leaving a balance still owing to com- 
plainant of $150. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the act for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $150, with interest thereon at 
the rate of 8 percent per annum from June 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,349) 


Sp Lipsic & Co. v. HAL MERDLER PRODUCE, INC., and/or C. H. 
ROBINSON COMPANY. PACA Docket No. 2-2030. Decided 
December 22, 1971. 


Terms—Deferred billing—Price to be determined 
after disposition 
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Where respondent established that the contract terms called for deferred 
billing basis with the price to be determined upon completion of the 
sale, rather than a “price arrival” basis as alleged by complainant, 

reparation is awarded accordingly. Complaint against broker is dis- 

missed. 


Bruce S. Weiner, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $2,533.40 against respondents in connection with a trans- 
action in interstate commerce involving 800 50-pound sacks of 
onions. 




























A copy of the Department’s report of investigation was served 
upon complainant. Copies of the formal complaint and the_report 
of investigation were served upon respondents. Each respondent 
filed an answer to the formal complaint, denying liability. 


Although the amount claimed in the formal complaint exceeds 


$1,500, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Under this proce- 
dure, the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of in- 
vestigation. In addition, complainant filed an opening statement 
and a reply, and respondent Hal Merdler Produce, Inc., filed an 


answering statement. Respondent C. H. Robinson Company filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Sid Lipsig & Co., is a corporation whose 
address is 1425 South Western Avenue, Chicago, Illinois. 


2. Respondent Hal Merdler Produce, Inc., is a corporation 


whose address is 4000 Orange Avenue, Number 35, Northern 
Ohio Food Terminal, Cleveland, Ohio. Respondent C. H. Robinson 
Company is a corporation whose address is 3033 Excelsior Boule- 


vard, Minneapolis, Minnesota. At the time of the tranaction in- 
volved herein, respondents were licensed under the act. 
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3. On or about June 22, 1970, in the course of interstate com- 
merce, complainant orally contracted to sell to Hal Merdler 
Produce, Inc., 800 50-pound sacks of U.S. No. 1, prepack size 
1-34, to 3 inches, New Mexico white onions, contained in car 
FGEX 55535, on a deferred billing with the price to be agreed 
upon after disposition of the onions by Hal Merdler Produce, Inc. 
At the time of sale the onions were on track in Chicago, Illinois, 
having been shipped under standard ventilation from Las Cruces, 
New Mexico, on June 15 and arrived at Chicago on June 20, 
1970. The contract further provided that the car would be divert- 
ed by complainant from Chicago to Hal Merdler Producer, Inc., 
in Cleveland. 


4. The contract was negotiated by Mike Ettesvold, assistant 
manager of the Cleveland Office of C. H. Robinson Company, 
a brokerage firm, between Sid Lipsig, president of complainant 
and Hal Merdler, president of Hal Merdler Produce, Inc. On 
June 22, 1970, Ettesvold prepared a broker’s memorandum of 
sale showing the terms of sale as “Deferred Billing” and “Price 
to be determined upon completion of sale.” Copies of this memo- 
randum were sent to and received by complainant and Hal Merd- 
ler Produce, Inc., and they made no objection thereto. 


5. The car was diverted to Hal Merdler Produce, Inc., on June 
22 and arrived at Cleveland on June 25. This respondent applied 
for Federal inspection which was made at 10:10 a.m., June 25, 


1970. The onions were certified to be U. S. No. 1, 1-34 inch mini- 
mum, with an average of 1% decay. The load was also inspected 


by the Railroad Perishable Inspection Agency at 10:00 a.m. in 
the same day. It was found that one sack was empty and that the 
onions had 1% Bacterial Soft Rot decay. The temperature of the 
onions was 70° at the top and 67° at the bottom. 


6. On July 2, Hal Merdler Produce, Inc., sent 100 sacks to 
C & H Packers, Inc., and the onions were repacked on July 6 
into 134 containers of 12 2-pound bags each. On July 7 C & H 
Packers, Inc., received 309 sacks which were repacked between 
July 7 and 18 into 194 containers of 12 2-pound bags and 15 con- 
tainers of 36 1-pound bags. On July 14, C & H Packers, Inc., 
received 180 sacks. This firm dumped a total of 283 50-pound 
sacks on August 4 because of deterioration. Between the approxi- 
mate dates June 26 to July 29, Hal Merdler Produce, Inc., sold 
the repacked bags for $1,066.60 and 105 50-pound sacks for 
$439.75, or a total of $1,506.35. This respondent was unable to 
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account for 105 50-pound sacks. Based on the average price 
realized for the 50-pound sacks sold, the 105 sacks had a value of 
$439.75. This respondent’s expenses totaled $1,360.45, consisting 
of freight $660.60, demurrage $15.00, labor and packing $452.75, 
unloading $80.00, storage $20.00, dumping $59.00, Federal in- 
spections $29.00, and cartage $44.10. 


7. Respondents kept complainant fully informed as to the dis- 
position of the onions. The parties did not agree on a price. 


8. On or about August 12, Hal Merdler Produce, Inc., sent a 
check for $72.85 to C. H. Robinson Company. This respondent 
deducted brokerage of $40.00 and sent its check for $32.85 to 
complainant. Hal Merdler Produce, Inc., sent complainant an 
accounting on or about August 15, and a check for $319.95 in full 
payment in October. Complainant returned both checks. 


9. There is due and owing from Hal Merdler Produce, Inc., to 
complainant the sum of $391.04. This is the difference between 
the gross proceeds realized of $1,506.35, plus the value of the 105 
sacks not accounted for of $439.75, or $1,946.10, and the expenses 
incurred of $1,360.45, plus a 10 percent commission of $194.61, 
or $1,555.06. 


10. The formal complaint was filed December 3, 1970, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
June 22, 1970, it diverted a carload of onions to respondent Hal 
Merdler Produce, Inc., subject to establishing a price upon ar- 
rival at Cleveland, Ohio; that Hal Merdler had previously indi- 
cated he had an immediate outlet for at least 400 sacks and the 
anticipated price would be $4 per sack, delivered Cleveland; and 
that both respondents were grossly negligent in their failure 
to comply with the price arrival contract and in their mutually 
dilatory tactics in finally disposing of the onions. Complainant 
requested an award of reparation of $4 per sack less freight, or 
a total of $2,533.40. Respondents in their answers denied these 
allegations and alleged that it was mutually agreed the onions 
would be handled by Hal Merdler Produce, Inc., on a deferred 
billing basis with the price to be determined upon completion of 
the sale of the onions by Hal Merdler Produce, Inc. 


The evidence establishes that on or about June 22, 1970, Sid 
Lipsig asked Mike Ettesvold, as broker, to arrange a sale of a 
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carload of white onions; that Ettesvold found only one interested 
purchaser, Hal Merdler, who was willing to purchase one-half of 
the load; but that Lipsig refused to sell only one-half. Accord- 
ing to Lipsig, he was asking $4 per sack delivered. Subsequently, 
upon further inquiry by Lipsig, Merdler agreed to take the 
whole load. The terms of this contract are brought in issue by the 
pleadings. 


Ettesvold stated that Merdler agreed to purchase the carload 
on a deferred billing with the price to be determined after the 
onions were sold by Merdler, and that Lipsig agreed to such 
terms. According to Merdler, this was his understanding of the 
agreement. The broker prepared a memorandum of sale on June 
22 which set forth these terms. Copies of this memorandum were 
sent to and received by the contracting parties and neither made 
any objection to the broker with respect to the terms contained 
thereon. 


Sid Lipsig averred that the broker told him to ship the load to 
Hal Merdler Produce, Inc., on a price arrival basis. On June 22, 
Lipsig sent to Hal Merdler Produce, Inc., an invoice showing the 
basis of sale as “Price on arrival”. On June 23, Hal Merdler 
received this invoice and, after consulting with the broker, he re- 
turned it as not reflecting the agreed terms. We have found that 
the contract was as contended by respondents. Although there 
appears to have been a misunderstanding on complainant’s part 
as to the terms agreed upon, complainant subsequentlv acquiesced 
in the terms set forth in the broker’s memorandum since, as 
previously stated, it made no objection thereto. Nor did com- 
plainant contest the return of its invoice. Furthermore, as 
pointed out in the brief of C. H. Robinson Company, there was no 
effort made to determine the price to be paid after arrival on 
June 25. In the formal complaint filed August 20, 1970, Lipsig 
said “On July 24 we phoned Robinson for a settlement on price 
as they had returned our invoice and said this was to be a de- 
ferred billing.” 


Complainant’s principal contention is that Hal Merdler Pro- 
duce, Inc., did not promptly and properly dispose of the onions. 
This is a relevant matter for consideration in view of the terms 
of sale. Since the price to be paid by Hal Merdler Produce, Inc., 
was to be determined aftert his respondent had disposed of the 
onions, it was implicit that the resales would be promptly and 
properly made. Obviously, the buyer would not agree to pay more 
than the gross proceeds, less expenses and a reasonable profit, 
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and the seller would not agree to a price based on such net pro- 
ceeds unless the resales were made in a commercially reasonable 
manner. 


Complainant states that it is difficult to understand the reason 
for the very lengthy delay in handling the onions and the small 
number of onions sold in view of the good condition of the onions 
on arrival and the prices quoted for onions in the U.S.D.A. 
Market News Service reports issued at Cleveland for July 1970. 
The reports for June 25 and July 2 through July 30 placed in 
evidence by complainant state the market for onions was “about 
steady” except the one for July 20 which states “Whites stronger, 
others steady” and the one for July 30 which states “Dull.” How- 
ever, as pointed out by C. H. Robinson Company in its brief, 
these reports contain no quotations for New Mexico white onions. 


In the informal complaint, which is signed by Lipsig, he states 
that he talked with the broker on July 25 and was informed that 
Merdler had sold a few sacks at $5 each and had a big order from 
Kroger; that in subsequent conversations the broker said the 
onions were selling at $4 to $4.25 per sack and they would all be 
sold; that on July 15 the broker said Merdler still had 200 bags 
and sales were slower; and that on July 24 the broker said 
Merdler had 80 bags left which it would be necessary to regrade 
because of decay. Lipsig further stated that a week later he called 
Merdler who said he had 200 sacks which were bad and would 
have to be dumped. In an affidavit attached to the answer of Hal 
Merdler Produce, Inc., Ettesvold states that he talked with Lipsig 
on July 8, 6, 9, 10 and 15 and Lipsig was told the movement of the 
onions were slow and the onions were showing decay. He also 
states that on July 28 he told Lipsig 280 sacks of onions would 
have to be dumped. The same statements are contained in the 
broker’s letter to the Department dated September 16, 1970. 


The informal complaint was made the subject matter of a per- 
sonal investigation by the Department on September 14, 15 and 
16, 1970. Merdler told the investigator that when the contract 
was negotiated he had commitments to sell one-half of the onions 
in consumer packages and believed he could sell the balance to 
good advantage, but that after the shipment arrived the market 
was slow and he was unable to move the onions either in Cleve- 
land or the outlying areas. Merdler also stated that he tried with- 
out success to sell the onions in Columbus, Ohio, and that he at- 
tempted to sell some to a dealer in Hudsonville, Michigan, but the 





e 
e 
$ 
d 
e 
d 
d 


_— 
_— 


om Oo © WW 


SID LIPSIG & CO. v. MERDLER 1931 
Cite as 30 A.D. 1925 


dealer failed to return his call. Hal Merdler Produce, Inc., in the 
answer, alleged that market conditions in the Cleveland area 
were soft after June 25 and that decay occurred in the onions 
which resulted in the dumping of 283 sacks. Attached to the 
answer is a Federal dump certificate dated August 3, 1970, which 
states that on the application of Hal Merdler Produce, Inc., an 
inspection was made at the warehouse of C & H Packers, Inc., of 
280 sacks of onions labeled “‘Cee-Jay Dona Ana Vegetable Grow- 
ers, Dona Ana, New Mexico” and they were found to be “gen- 
erally seriously damaged by Black Mold between scales, most of 
which are also decayed” and to have no commercial value. The 
Cee-Jay brand was that shipped by complainant. 


In the informal complaint, Lipsig said that on August 14, com- 
plainant received a check from the broker, together with a copy 
of the broker’s invoice to Hal Merdler Produce, Inc. It is also 
stated that on August 17, complainant received from Hal 
Merdler Produce, Inc., a copy of an account sales with no car 
number or details. None of the documents referred to were sub- 
mitted in evidence by complainant. Attached to the answer of 
Hal Merdler Produce, Inc., is a copy of an invoice on the letter 
head of C. H. Robinson Company dated July 31, 1970. Apparent- 
ly, this invoice was sent to Hal Merdler Produce, Inc. Typed on 
the invoice are the words “Accommodation billing for account 
of seller Sid Lipsig Co.,” the car number, and an accounting show- 
ing gross proceeds of $1,506.35, expenses of $1,423.50 and net 
proceeds of $72.85. The expenses listed are freight $660.60, 
dumping $15.00, labor packing $425.80, boxes and bags $117.00 
unloading $80.00, storage—Cleveland Produce $20.00, C & H 
dumping $59.00, dumping certificate $12.00, and cartage to 
Kroger $44.10. Apparently, these figures were furnished to the 
broker by Hal Merdler Produce Inc. 


The investigation by the Department included an examination 
of the records of Hal Merdler Produce, Inc. and C & H Packers, 
Inc. It was found that the accounting of Hal Merdler Produce, 
Inc., was in order with three exceptions.'! First, these records 
showed C & H Packers, Inc. received 589 50-pound sacks and Hal 
Merdler Produce, Inc., sold 105 50-pound sacks, making a total 
of 694 sacks. It was found that 106 sacks out of the 800 received 
were not accounted for. The investigator computed the 106 sacks 


1. Although the record does not include a copy of the accounting sent by Hal Merdler 
Produce, Inc., to complainant, it is assumed the figures are the same as shown on the broker’s 
invoice of July 31. 
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at the average sales price of $4,188 realized for the 105 50-pound 
sacks accounted for, or $443.98, making total sales of $1,950.28. 
It was also found that the charges of C & H Packers for labor 
and containers in connection with the 448 sacks repacked should 
be $452.75 instead of $542.80, and that the cost of Federal inspec- 
tions was $31. Hal Merdler Produce, Inc., does not contest these 
charges as computed by the investigator. 


In the answer of Hal Merdler Produce, Inc., it is alleged that 
after the investigation it found that 80 of the 106 sacks not ac- 
counted for had been sold by an agent of this respondent to Paul 
Rini, doing business as West Side Market, Cleveland, Ohio. At- 
tached to the answer is the affidavit of Rini in which he states 
that on July 27, 1970, he purchased 80 50-pound sacks of white 
onions of questionable quality with some decay from Hal Merdler 
Produce, Inc., for 50 cents per sack. This evidence is not suf- 
ficient to establish that the 80 sacks came from those shipped by 
complainant and hence overcome the finding of the investigator. 
Rini did not state what brand, if any, was marked on the sacks 
purchased. These sacks could have come from the lots of other 
growers which Hal Merdler Produce, Inc., had on hand on July 
27. It is concluded that Hal Merdler Produce, Inc., failed to ac- 
count for 105 of the 799 received from complainant and that 
these sacks had a value of $439.75, the price received for the 105 
sacks sold. 


The report of investigation does not disclose the specific dates 
on which the onions were sold by Hal Merdler Produce, Inc. Nor 
was such information submitted by respondents or complainant. 
Apparently, complainant had such information because the quan- 
tities and price of some sales but not the dates are mentioned in 
the informal complaint. Obviously, such information would be 
material in determining whether the sales were promptly and 
properly made. However, the broker’s accommodation billing 
dated July 31, mentioned hereinbefore, as well as other evidence 
indicates that the sales were made between June 26 and July 28 
or 29. 


As pointed out in the brief of C. H. Robinson Company the 
records of C & H Packers, Inc., showed shrinkage of almost one- 
third in the 100 sacks received on July 2 and shrinkage of about 
two-thirds in the 309 sacks received on July 7. C. H. Robinson 
Company urges that this shrinkage was due to Black Mold and 
decay. The fact that 280 sacks were certified as worthless for 
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these reasons on August 3, indicates that this deterioration began 
sometime before. It is stated in the report of investigation that 
the repacked onions sold at the same prices as other similar on- 
ions sold by Hal Merdler Produce, Inc., at that time. The investi- 
gator also stated that he called a large distributor in Cleveland, 
Ohio, and was advised that Merdler had tried to sell him onions 
on several occasions but he had ample supplies. The foregoing 
evidence lands support to the statements of Merdler and the 
broker that considerable difficulty was encountered in disposing 
of the onions because of the lack of demand and deterioration. 
Complainant had the burden of proving that Hal Merdler Pro- 
duce, Inc. failed to promptly and properly dispose of the carload 
of onions. It is concluded that complainant has failed to sustain 
this burden. 


It is further contended by complainant that the charges of Hal 
Merdler Produce, Inc., for inspections, labor for packing, pack- 
ages, unloading, storage, and dumping are excessive. As pre- 
viously stated, the Department investigator found on the basis of 
the records of Hal Merdler Produce, Inc., and C & H Packers, 
Inc., that these charges were correct except for the cost of labor 
and containers in repacking, and the cost of the Federal inspec- 
tions. As stated on the two Federal inspection certificates, the cost 
thereof totaled $29 instead of $31. Complainant has not presented 
any convincing evidence that the charges as computed by the 
investigator, except for the cost of Federal inspection, are in- 
correct. In our opinon such charges are proper. 


It is concluded that there is due and owing to complainant from 
Hal Merdler Produce, Inc., the amount of $391.04, as computed in 
Finding 9. The failure of this respondent to pay that amount to 
complainant is in violation of section 2 of the act. Reparation 
should be awarded to complainant in the amount of $391.04, with 
interest. 


Complainant alleged in the formal complaint that if Hal Merd- 
ler Produce, Inc., is not held liable for the amount claimed, C. H. 
Robinson Company should be held liable for failure to perform 
the specifications and duties of a broker. In this connection, com- 
plainant stated in its opening statement that in numerous tele- 
phone conversations the broker indicated the onions were moving 
without any explanation as to the extensive repacking operation, 
delayed sales and dumping. As mentioned earlier, Ettesvold 
stated that in these conversations complainant was advised the 
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sales were slow and decay was developing. It is concluded that 
complainant has failed to sustain the burden of proving any viola- 
tion of the act on the part of C. H. Robinson Company. Accord- 
ingly, the complaint should be dismissed as to this respondent. 


ORDER 


Within 30 days from the date of this order, respondent Hal 
Merdler Produce, Inc., shall pay to complainant, as reparation, 
$391.04, with interest thereon at the rate of 8 percent per annum 
from September 1, 1970, until paid. 


The complaint as to C. H. Robinson Company is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,350) 


R. L. PEED & Co. v. F & G PRODUCE Co., INc. PACA Docket No. 
2-2378. Decided December 22, 1971. 


Order for undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed October 1, 1971, complainant seeks 
reparation against respondent in the amount of $8,888.28, which 
is alleged to be the balance of the total purchase price of potatoes 
sold by complainant to respondent in June 1970, less certain 
credits. 


A copy of the formal complaint was served upon respondent 
and it filed an answer thereto admitting the transactions as 
alleged but denying liability for the full amount claimed. In his 
answer, respondent claims additional credits and, in effect, admits 
that the amount due complainant is $6,829.99. Respondent re- 
quests an oral hearing. 


It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 
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“. .. If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order .. .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$6,829.99. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
8 percent per annum from August 1, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 14,351) 


JOHN L. SALISBURY v. TRI-STATE APPLE EXCHANGE, INC. PACA 
Docket No. 2-2111. Decided December 22, 1971. 


Petition for reconsideration dismissed 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was entered October 6, 1971, dismissing the complaint. A 
copy of this order was served upon complainant on October 8, 
1971. At complainant’s request the time for filing a petition for 
reconsideration was extended to November 22, 1971, and the 
order of October 6, 1971, was stayed pending the issuance of a 
further order in this proceeding. Complainant filed a petition for 
reconsideration on November 15, 1971. 


Complainant contends in his petition that the order of October 
6, 1971, is in error in several respects. We have reconsidered this 
order and find that complainant’s contentions are without merit 
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and that the order is supported by the evidence and by the law 
applicable thereto. Accordingly, complainant’s petition should be 
and hereby is dismissed without prior service upon respondent 
and the order of October 6, 1971, is reinstated. 


Copies hereof shall be served upon the parties. 


(No. 14,352) 


JAMES BrRos., INC. v. J. E. NELSON & Sons. PACA Docket No. 
2-2139. Decided December 29, 1971. 


Unauthorized deductions 


Where complainant established that the only agreement it made with 
respondent with respect to allowances in connection with 14 shipments 
of potatoes was to allow a deduction of 140 sacks of the norchip potatoes 
at the invoice price at complainant’s warehouse because these potatoes 
had deteriorated after arrival, respondent is liable for the full contract 
price of all the other potatoes and is allowed a deduction on the 140 
sacks at the lowest invoice price of the norchip potatoes shipped from 
complainant’s warehouse. 


Bruce S. Weiner, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a rep- 
aration award against respondent in the amount of $6,383.58 in 
connection with shipment of fourteen truckloads of potatoes in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 


answer thereto, denying liability to complainant. Respondent re- 
quested an oral hearing. 


An oral hearing was held at Altoona, Pennsylvania, on Septem- 


ber 9, 1971. Each party was represented by counsel at the hearing. 
One witness testified for complainant. Respondent and one wit- 
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ness appeared and testified for respondent. Complainant filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, James Bros., Inc., is a corporation whose ad- 
dress is Route 4, Elizabeth City, North Carolina. 


2. Respondent is an individual, Donald George Nelson, doing 
business as J. E. Nelson & Sons, whose address is 412 East Sixth 
Avenue, Altoona, Pennsylvania. At the time of the transactions 
involved herein, respondent was licensed under the act. 


38. Between June 16 and July 10, 1970, in the course of inter- 
state commerce, complainant sold to respondent 14 truckloads of 
potatoes, U.S. No. 1 grade, size A, on the dates and at the prices 
listed below, shipment from Elizabeth City, North Carolina, for 
delivery to respondent at Altoona or Martinsburg, Pennsylvania. 
Twelve of the loads were sold on a delivered basis, while the other 
two loads were sold f.o.b. North Carolina shipping point. 


Invoice Date Invoice Less Agreed Less Bags Net Invoice 
Number Shipped Price Allowance Returned Price 


5752 6/16/70 $2,700.00 $45.00 $2,655.00 
5765 6/17/70 2,370.75 43.50 2,327.25 
5774 6/17/70 2,452.50 45.00 2,407.50 
5779 6/18/70 2,398.00 43.90 2,219.10 
5780 6/18/70 2,247.00 41.00 2,206.00 
5786 6/19/70 2,234.00 41.00 2,193.50 
5795 6/19/70 2,370.75 43.50 2,327.25 
5821 6/22/70 2,398.00 44.00 2,354.00 
5823 6/22/70 2,410.50 44.00 2,366.50 
5992 7/7/70 1,870.00 44.00 1,826.00 
6005 7/8/70 2,095.75 41.50 1,846.65 
6021 7/9/70 1,380.00 34.50 1,345.50 
6026 7/10/70 1,420.00 35.00 1,385.00 
6027 7/10/70 2,054.25 41.50 2,012.75 


29,472.00 


4. Each load of potatoes was officially inspected at shipping 
point and graded U. S. No. 1 on the date of shipment. Each load 
was shipped by complainant from Elizabeth City, North Caro- 
lina, and delivered to respondent at Altoona or Martinsburg, 
Pennsylvania, on the date following shipment. Respondent ac- 
cepted each truckload of potatoes on arrival. 


5. Respondent has paid to complainant $23,088.42 in connection 
with these transactions. 
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6. The formal complaint was filed on March 2, 1971, which was 
within 9 months after the causes of action herein occurred. 


CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, the potatoes involved herein, respondent has paid only 
$23,088.42 to complainant in connection with these transactions, 
leaving a balance due of $6,383.58. Respondent alleges that the 
deductions taken from the invoice prices of the fourteen loads 
were authorized by complainant. With one exception, complainant 
denies having agreed that respondent could take such deductions. 
Since respondent has put forth these deductions as an affirmative 
defense, the burden of proof is upon him to show by a preponder- 
ance of the evidence that such deductions were actually authorized 
or agreed to by complainant. 


In support of complainant’s position that it never authorized 
or agreed to such deductions, complainant’s president, Vernon 
James, testified that he never agreed with the owner of respond- 
ent, Donald G. Nelson, to adjust or reduce the invoice price of any 
of the loads involved herein. He stated that the only adjustment 
from an invoice price that he authorized respondent to take was 
for 140 sacks of potatoes that had deteriorated after arrival, and 
that such agreement was made with Robert E. Meredith of Cove 
Apple Packers Cooperative, Inc., respondent’s agent in connection 
with these transactions. He further testified that although each of 
respondent’s checks sent in payment of the loads involved herein 
was for less than the invoice price, respondent did not send any 
explanation with his checks to justify such deductions. 


The first load in dispute between the parties involves com- 
plainant’s invoice no. 5752. Respondent testified that when this 
load of potatoes arrived in 50-pound sacks, he immediately called 
complainant and spoke with Billy Toll, an employee of complain- 
ant, and told Mr. Toll that these potatoes were supposed to have 
been shipped in secondhand 100-pound sacks instead of new 50- 
pound sacks. Mr. Nelson explained that the price of new 50-pound 
sacks was 25 cents per hundredweight greater than the price of 
secondhand 100-pound sacks. He stated that Mr. Toll told him 
that there had been a mistake and to correct the invoice to reflect 
the sale of the potatoes in secondhand 100-pound sacks, or a 
deduction of 25 cents per hundredweight. 


Sa Ir CO 2.7] VI 


— — 
_— 2. 


™— m ©& = 42 Ss of of CO @O ® 


an =~ 5TH le ee lee Oe 





JAMES v. NELSON 1939 
Cite as 30 A.D. 1936 


We note, however, that in a letter to the Department which is 
part of the report of investigation, respondent gives a different 
reason why he took a deduction in connection with this shipment. 
In his letter, respondent alleges that although he purchased the 
potatoes in this load at a price of $4.75 f.o.b., plus 90 cents 
freight, complainant’s invoice showed a price of $3.00 delivered. 
He states that he immediately called complainant and spoke to 
Billy Toll, who told him that the correct price was $2.8214 per 
50-pound sack, and that he adjusted the invoice price accordingly. 
Since respondent has given two different reasons why he took a 
deduction on this load, one based on the size of the sacks and the 
other based solely on price, we can only find that respondent has 
failed to sustain the burden resting upon him to show that com- 
plainant authorized or agreed to a deduction from the invoice 
price in connection with this load. Accordingly, respondent is 
liable to complainant for the balance of the purchase price of the 
load, or $112.50. 


The next four loads in dispute concern complainant’s invoice 
nos. 5765, 5795, 5821 and 5823. Respondent alleges that he had 
an agreement with Mr. James that if a load arrived over a week- 
end, respondent would accept it with protection against market 
decline through the following Monday. Mr. Nelson testified that 
these four loads arrived on either a Saturday or a Sunday, and 
that he deducted 25 cents per sack on each of these loads for 
market decline. Mr. James testified that although market decline 
was not discussed between the parties when the contract was 
negotiated, he later agreed to protect respondent against market 
decline through Monday or Tuesday of the following week. He 
stated, however, that there was no market decline during the 
period in which these potatoes were shipped to respondent. 


The evidence shows that each load of potatoes shipped by com- 
plainant was delivered to respondent one day after shipment. The 
four loads in question were shipped on Wednesday, June 17, 
Friday, June 19, and two loads on Monday, June 22, 1970. Based 
on these shipping dates, respondent received only one of these 
loads over a weekend. Moreover, even with respect to the one 
load that did arrive over a weekend, respondent has not sub- 
mitted any evidence of market decline in connection with these 
shipments. Upon review of the evidence, we cannot agree with 
respondent’s contention that complainant authorized or agreed to 
a deduction of 25 cents per sack in connection with these loads. 
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We find that respondent is liable to complainant for the balance 
of the purchase prices of these four loads, or $450. 


With respect to the two loads involved in complainant’s invoice 
nos. 5774 and 5779, respondent alleges that Mr. James agreed 
with Mr. Meredith to protect respondent against shrinkage and 
labor expenses incurred in connection with these shipments. Re- 
spondent stated that he was told by Mr. Meredith to deduct 75 
cents per hundredweight from the invoice price of each load for 
shrinkage and labor, and to deduct an additional 25 cents per sack 
for market decline. Mr. Meredith testified, however, that he only 
informed Mr. James of the condition of the loads on arrival, and 
that the potatoes in these loads tasted musty after being cooked. 
Mr. Meredith specifically denied having spoken about any adjust- 
ment from the invoice prices with Mr. James in connection with 
these two loads. Since respondent is basing the alleged deduction 
on an agreement between Mr. Meredith and Mr. James, and Mr. 
Meredith denies having made any such agreement with Mr. James, 
we find that complainant did not authorize or agree to any 
deductions from the invoice prices of these two shipments. Ac- 
cordingly, respondent is liable to complainant for the balance of 
the purchase prices of these loads, or $937.85. 


The next two loads in dispute between the parties involve 
complainant’s invoice nos. 5780 and 5786. Respondent alleges 
that these loads were shipped with market protection, and that, 
in addition, complainant agreed to protect respondent from 
shrinkage and labor expenses incurred due to the condition of 
the potatoes on arrival. Mr. James denied having made such 
agreements with respondent. He further stated that when he 
received respondent’s check in payment of these invoices, he sent 
respondent a telegram stating that he could not accept respond- 
ent’s payment as settlement of these invoices. Apart from his 
allegation, respondent has not submitted any evidence to show 
that the deductions he is claiming were authorized or agreed to 
by complainant. We find that respondent has failed to sustain the 
burden resting upon him to show that any deduction from the 
invoice prices of these shipments were granted by complainant. 
Respondent is therefore liable for the balance of the purchase 
prices of these loads, or $2,153.08. 


With respect to complainant’s invoice no. 5992, respondent 
testified that he had given Mr. James instructions not to ship any 
pungo potatoes. Mr. Nelson alleges that when this load of pungo 
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potatoes arrived, he called Mr. James, who immediately agreed to 
an adjustment of 75 cents per sack since these were pungo pota- 
toes. Apart from his allegation, respondent has not submitted any 
evidence to show that complainant agreed to or authorized such 
a deduction. In light of Mr. James’ denial that he made any agree- 
ments concerning deductions with Mr. Nelson in connection with 
these shipments, we find that respondent has failed to prove that 
complainant authorized or agreed to a deduction in connection 
with this shipment. Accordingly, respondent is liable for the 
balance of the purchase price of this load, or $333.40. 


The last four loads involved herein concern complainant’s in- 
voice nos. 6005, 60021, 60026 and 60027. Mr. Nelson alleges that 
the parties agreed that respondent would accept these loads with 
full protection since these loads were norchip potatoes. Mr. Mere- 
dith testified that he and Mr. James agreed that complainant 
would protect respondent from shrinkage and labor expenses 
incurred on these loads since many of the potatoes in these four 
loads deteriorated after arrival. In support of his position on 
these shipments, respondent has submitted in evidence a letter 
sent by respondent to complainant. Such letter, dated July 20, 
1970, states that as per a telephone conversation between Mr. 


James and Mr. Meredith, respondent will do his best to handle 
these loads of norchip potatoes for complainant since these pota- 
toes broke down after arrival. 


Mr. James alleges that the only agreement he made in connec- 
tion with these shipments was with Mr. Meredith, and that agree- 
ment was to allow respondent a deduction of 140 sacks of pota- 
toes at the invoice price at complainant’s warehouse since these 
potatoes had deteriorated after arrival. Complainant has sub- 
mitted in evidence a letter sent by complainant to respondent 
concerning the loads of norchip potatoes. Such letter, dated July 
25, 1970, and sent in response to respondent’s letter, states that 
complainant was expecting full payment for these loads of pota- 
toes. Under review of the evidence, we do not believe that 
respondent has sustained the burden resting upon him to show 
that Mr. James agreed with either Mr. Nelson or Mr. Meredith 
that these loads would be shipped with full protection, or that 
complainant would protect respondent from shrinkage and labor 
expenses incurred in connection with these four shipments. 


Mr. James did testify, however, that he agreed with Mr. Mere- 
dith that 140 sacks of one load of norchip potatoes could be de- 
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ducted at the invoice price at complainant’s warehouse. It is not 
clear from the record on exactly which load of norchip potatoes 
such agreement was made. Complainant shipped five loads of nor- 
chip potatoes to respondent during 1970. We believe a fair result 
would be to allow respondent a deduction of 140 sacks at the 
lowest invoice price of the five loads shipped from complainant’s 
warehouse. The lowest invoice price was $4.00 f.o.b. Respondent 
is therefore entitled to a deduction of $560 in connection with 
these loads. Although complainant has raised the statute of 
frauds as a defense to this agreement, we find that such agree- 
ment is enforceable since Mr. James admitted the agreement at 
the hearing. See Uniform Commercial Code §2-201(3) (b). Ac- 
cordingly, respondent is liable to complainant for the balance of 
the purchase prices of these four loads, less $560, or $1,836.75. 





As a separate defense, respondent alleges that an accord and 
satisfaction resulted when complainant accepted respondent’s 
checks in connection with these transactions. To constitute an 
accord and satisfaction, there must be a bona fide dispute between 
the parties as to the amount due, and the check tendered in pay- 
ment must be offered in satisfaction of the disputed amount and 
must be accompanied by such acts and declarations as amount to 
a condition that the check, if accepted, is accepted as full satis- 
faction. Zinno Produce of Pueblo, Inc. v. C. W. Marvin Company, 
24 A. D. 396. However, not only has respondent failed to show a 
dispute between the parties concerning the amounts due on these 
shipments when his checks were tendered to complainant, but 
respondent’s checks were not accompanied by any acts and dec- 
larations that would indicate to complainant that if it accepted 
these checks at all, it took them in full settlement of these in- 
voices. We conclude that no accord and satisfaction resulted when 
complainant accepted and cashed respondent’s checks. 


In view of the foregoing, respondent is liable to complainant in 
the amount of $5,823.58 in connection with these fourteen ship- 
ments. Respondent’s failure to pay complainant this amount 
promptly is a violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,823.58, with interest there- 
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on at the rate of 8 percent per annum from September 1, 1970, 
until paid. 


Copies of this order shall be served upon the parties. 


REPARATION AWARDED—DEFAULT ORDER 
ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
(No. 14,353) 


ONTELAUNEE ORCHARDS v. THOMAS H. McCLouD. PACA Docket 
No. 2-2366. Reparation of $2,214.51 with 8 percent interest 
from December 1, 1970, awarded complainant against re- 
spondent in order issued December 1, 1971. 


(No. 14,354) 


MINNESOTA PRODUCE v. STILLMAN FRUIT COMPANY. PACA Docket 
No. 2-2370. Reparation of $50,625.97 with 8 percent interest 
from August 1, 1971, awarded complainant against respond- 
ent in order issued December 1, 1971. 


(No. 14,355) 


STANDARD FRUIT AND STEAMSHIP COMPANY v. STILLMAN FRUIT 
CoMPANY. PACA Docket No. 2-2371. Reparation of $29,672.55 
with 8 percent interest from October 1, 1971, awarded com- 


plainant against respondent in order issued December 1, 
1971. 


(No. 14,356) 


CLYDE’S PRODUCE, INC. v. WRIGHT’S FRUIT STAND. PACA Docket 
No. 2-2372. Reparation of $172.50 with 8 percent interest 
from December 1, 1970, awarded complainant against re- 
spondent in order issued December 1, 1971. 


(No. 14,357) 


TUCKER PRODUCE Co. v. WRIGHT’S FRUIT STAND. PACA Docket 
No. 2-2373. Reparation of $535.75 with 8 percent interest 
from January 1, 1971, awarded complainant against respond- 
ent in order issued December 2, 1971. 
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(No. 14,358) 


L. CHARLES RATHBUN v. WM. C. DENNY, INC. PACA Docket No. 
2-2374. Reparation of $1,255 with 8 percent interest from 
June 1, 1971, awarded complainant against respondent in 
order issued December 2, 1971. 


(No. 14,359) 


LoyD J. MORAN v. WM. C. DENNY, INC. PACA Docket No. 2-2375. 
Reparation of $594 with 8 percent interest from June 1, 1971, 
awarded complainant against respondent in order issued 
December 2, 1971. 


(No. 14,360) 


PHILIP TERMINI v. MOUNTAIN PRODUCE COMPANY. PACA Docket 
No. 2-2386. Reparation of $1,418.75 with 8 percent interest 
from July 1, 1971, awarded complainant against respondent 
in order issued December 14, 1971. 


(No. 14,361) 


GROWERS MARKETING SERVICE, INC. v. HERBERT SWEANEY PRO- 
DUCE. PACA Docket No. 2-2387. Reparation of $1,749.98 
with 8 percent interest from August 1, 1971, awarded com- 
plainant against respondent in order issued December 14, 
1971. 


(No. 14,362) 


LORETO G. TREVINO Co. v. CAWLEY PRODUCE Co. PACA Docket 
No. 2-2388. Reparation of $553.30 with 8 percent interest 
from July 1, 1971, awarded complainant against respondent 
in order issued December 15, 1971. 


(No. 14,363) 


ALPHONSE DANOWSKI v. WILLIAM J. HANLON COMPANY. PACA 
Docket No. 2-2389. Reparation of $573.03 with 8 percent 
interest from December 1, 1970, awarded complainant 
against respondent in order issue December 15, 1971. 
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(No. 14,364) 


HARRY WOLF v. HERRIN SALES COMPANY. PACA Docket No. 
2-2391. Reparation of $15,037.50 with 8 percent interest 
from June 1, 1971, awarded complainant against respondent 
in order issued December 15, 1971. 


(No. 14,365) 


INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. HERRIN SALES 
CoMPANY. PACA Docket No. 2-2392. Reparation of $7,469.20 
with 8 percent interest from May 1, 1971, awarded complain- 
ant against respondent in order issued December 15, 1971. 


(No. 14,366) 


HEGGBLADE-MARGULEAS Co. v. MCMORRIS-HOLMAN PRODUCE COM- 
PANY. PACA Docket No. 2-2393. Reparation of $5,115 with 
8 percent interest from September 1, 1971, awarded com- 
plainant against respondent in order issued December 16, 
1971. 


(No. 14,367) 


GEORGE C. BIRDSONG WHOLESALE PRODUCE v. MCMORRIS-HOLMAN 
PRODUCE COMPANY. PACA Docket No. 2-2394. Reparation of 
$750 with 8 percent interest from October 1, 1971, awarded 
complainant against respondent in order issued December 
16, 1971. 


(No. 14,368) 


HEREFORD PRODUCE COMPANY v. MCMORRIS-HOLMAN PRODUCE 
CoMPANY. PACA Docket No. 2-2395. Reparation of $1,717.50 
with 8 percent interest from August 1, 1971, awarded com- 
plainant against respondent in order issued December 16, 
1971. 


(No. 14,369) 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. MCMORRIS-HOLMAN 
PRODUCE COMPANY. PACA Docket No. 2-2396. Reparation 
of $1,335.75 with 8 percent interest from September 1, 1971, 
awarded complainant against respondent in order issued 
December 16, 1971. 
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(No. 14,370) 


FARMERS SALES, INC. v. H & P PrRopUCE. PACA Docket No. 
2-2385. Reparation of $1,700 with 8 percent interest from 
June 1, 1971, awarded complainant against respondent in 
order issued December 17, 1971. 


(No. 14,371) 


Rost. T. COCHRAN & Co. INC. v. TRANSWORLD FRUIT IMPORT CORP. 
PACA Docket No. 2-2390. Reparation of $968.75 with 8 per- 
cent interest from May 1, 1971, awarded complainant against 
respondent in order issued December 17, 1971. 


(No. 14,372) 


UNITED MELON DISTRIBUTORS, INC. v. ED BLAYLOCK PRODUCE. 
PACA Docket No. 2-2405. Reparation of $4,503.01 with 8 
percent interest from August 1, 1970, awarded complainant 
against respondent in order issued December 29, 1971. 


(No. 14,373) 


JACK E. BISHOP PRODUCE v. Bop’s PRODUCE, INC. PACA Docket 
No. 2-2406. Reparation of $486 with 8 percent interest from 
May 1, 1971, awarded complainant against respondent in 
order issued December 29, 1971. 


(No. 14,374) 


BANANA IMPORTING CorRP. v. GUY H. DONALD. PACA Docket No. 
2-2407. Reparation of $296 with 8 percent interest from 
December 1, 1970, awarded complainant against respondent 
in order issued December 30, 1971. 


(No. 14,375) 


C. J. PRETTYMAN JR., INC. v. DEMARCO PRODUCE COMPANY. PACA 
Docket No. 2-2408. Reparation of $923.20 with 8 percent 
interest from June 1, 1971, awarded complainant against 
respondent in order issued December 30, 1971. 
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(No. 14,376) 


INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. B. A. “AL” GARD- 
NER. PACA Docket No. 2-2409. Reparation of $6,553.20 with 
8 percent interest from June 1, 1971, awarded complainant 
against respondent in order issued December 30, 1971. 


(No. 14,377) 


SUNNY FARMS, INC. v. PRODUCELAND U.S.A., INC. PACA Docket 
No. 2-2410. Reparation of $2,130 with 8 percent interest 
from August 1, 1971, awarded complainant against respond- 
ent in order issued December 30, 1971. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 14,378) 


BEST PAK POTATO Co. INC. v. THE HAMILTON COMPANY. PACA 
Docket No. 2-2369. Order issued December 23, 1971, by 


Thomas J. Flavin, Judicial Officer. 
(No. 14,379) 
FLOYD WILCOx & SONS, INC. v. THE HAMILTON COMPANY. PACA 


Docket No. 2-2368. Order issued December 23, 1971, by 
Thomas J. Flavin, Judicial Officer. 





















January-December 1971 


AGRICULTURE DECISIONS 


ABBoTts DAIRIES, DIVISION OF FAIRMONT Foops Co. 
AMA Docket No. M 4-13. Rulemaking—Decisions 
of Secretary—Evidence for Class I price bracket- 
ing not considered adequate by Secretary to re- 
quire adoption—Dismissal of petition 


ALL Star Dairies, et al. AMA Docket No. M 2-40. 
Application to dismiss eae to state 
grievance aes Er 


plication for interim relief and oral argument 
thereon 


Amended petition—Denial of application for in- 
terim relief and oral argument thereon 


CARNATION COMPANY. AMA Docket No. M 121-1. 
Withdrawal of petition 


CountTrRY Lap Foops, INc. AMA Docket No. M 7-1 Ga. 
Filled milk product — Regulation of — Interstate 
commerce — Dismissal 


CRANBERRY Propucts, INc. AMA Docket No. F&V 929-1. 
Cranberry production—Set-asides under surplus 
conditions—Base quantities and allotments—Pro- 
duction estimates for the future — Base period — 
Validity — Dismissal of petition 


CRESCENT CREAMERY, INC. and M. E. Kaup. AMA 
Docket No. 134-1. Motion to dismiss without preju- 
dice, granted—‘“‘Vendor” obligations not imposed 


CuNEO, T. J. AMA Docket No. F&V 993-1. Denial of 
application to dismiss 


DAIRYMEN’S LEAGUE COOPERATIVE ASSN., INC. et al. 
AMA Dockets No. M 2-24 and M 2-25. Dismissal— 
Proceedings involve same issues decided adversely 
in prior proceeding affirmed by court 


FRIENDSHIP DAIRIES, INC. AMA Docket No. M 2-38. 
Application to dismiss granted—Failure to state 
grievance in amended petition 


GEO. BENZ & Sons. AMA Docket No. M 68-2. Expan- 
sion of marketing area—Evidence—Promulgation 
hearing record—Marketing conditions—Dismissal 
of petition 


CUMULATIVE LIST OF DECISIONS REPORTED 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


BORDEN, INC. AMA Docket No. M 63-2. Denial of ap- 
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30 A.D.] CUMULATIVE LIST OF DECISIONS REPORTED 
Agricultural Marketing Agreement Act, 1937—Cont. 


Agriculture Decisions—Cont. 


GREAVES, BLAIR et al. AMA Docket No. M 136-2. 
Expansion of marketing area—Notice of hearing 
— Evidence — Untimely claim for refund — Dis- 


missal 


HAWTHORN-MELLOpy, INc. AMA Docket No. M 30-1. 
Definition—Concentrated or condensed skim milk 
not a fluid milk product—Dismissal of petition 


HONEYWELL FARMS, INc. AMA Docket No. M 2-39. Ap- 
plication to dismiss, granted — Failure to state 
grievance in amended petition 


Application to dismiss, granted—Failure to state 
grievance in second amended petition—Failure to 
file answer to application to dismiss 


HORTEN Dairy COMPANY. AMA Docket No. M 36-1. 
Withdrawal of petition 


MILLER DAIRIES, INc. AMA Docket No. M 2-33. Appli- 
cation to dismiss granted—Failure to state griev- 
ance in amended petition—Petitioner not under 
monetary obligation to producer-settlement fund 


NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket 
No. M 16-14. Filled milk—“Value 3”—Class I 
fluid milk product—Dismissal of petition 


OLBRYCH Dairy, INc. AMA Docket No. M 2-35. Appli- 
cation to dismiss granted—Failure to state griev- 
ance in amended petition 


OLson Darry, INc. AMA Docket No. M 131-7. Denial 
of interim relief—Irreparable injury not estab- 
lished 


PET, INCORPORATED. AMA Docket No. M 2-27. Inter- 
pretation of assignment provisions—Temporary 
pool plant status rescinded—Market Administrator 
not estopped from changing interpretation without 
prior notice 


PurITY MILK CoMPANY. AMA Docket No. M 68-4. Ex- 
pansion of marketing area—Evidence—Promulga- 
tion hearing record—Marketing conditions—Dis- 
missal of petition 


RAWLINGS, ARVIN, and BLAIR GREAVES. AMA Docket 
No. M 136-2. Expansion of marketing area — 
Notice of hearing—Evidence—Untimely claim for 
refund — Dismissal 





1950 CUMULATIVE LIST OF DECISIONS REPORTED 
Agricultural Marketing Agreement Act, 1937—Cont. 
Agriculture Decisions—Cont. 


REDDI-WiP COMPANY OF PHILADELPHIA, INC., and AB- 
BoTTS Dairies. AMA Docket No. M 4-11. Settle- 
ment of payment question—Stipulation after re- 
mand from court—Termination of proceeding 


SMooT, EpcGar S., d/b/a SmMoor JERSEY FaRMS. AMA 
Docket No. M 186-4. Producer-handler status not 
established—Distribution of milk not under ex- 
clusive control—Intra-plant transfers—Dismissal 


Stay order—‘“Petition to reopen” filed 
Dismissal of petition for reconsideration 


Tri County Datry Farms, INc. AMA Docket No. 
M 2-23. DAIRYMEN’S LEAGUE COOPERATIVE ASSN., 
Inc. AMA Docket Nos. M 2-24 and M 2-25. 
Dismissal—Proceedings involve same issues decided 
adversely in prior proceeding affirmed by court 


TUSCAN Dairy FARMS, INC. et al. AMA Docket No. M 
2-32. Differing classifications under two orders— 
Order changes for marketing area — Improper 
forum—tTrade barrier issue not applicable—Dis- 
missal 


COURT DECISIONS 


DAIRYMEN’S LEAGUE COOPERATIVE ASSOCIATION, INC. v. 
HARDIN. S.D. N.Y. Feb. 2, 1971. Affirming Judicial 
Officer’s decision and order (28 A.D. 1498) hold- 
ing that plaintiff’s plant at Spring Mills, Pa., was 
a temporary pool plant for the period involved; 
that milk shipped from that plant was destined 
for and unloaded at plants in New Jersey for dis- 
position; that before going to New Jersey the 
trucks went to the premises of a plant in Lewis- 
town, Pa., but were not unloaded; and that the 
Market Administrator correctly held that the milk 
was not “received at” Lewistown but at the New 
Jersey plants, and billed plaintiff accordingly 





30 A.D.] CUMULATIVE LIST OF DECISIONS REPORTED 
Agricultural Marketing Agreement Act, 1937—Cont. 
Court Decisions—Cont. 


FAIRMONT Foops COMPANY v. HARDIN. 442 F.2d 762 
(D.C. Cir. 1971). Reversing 26 A.D. 1026 and re- 
manding to district court on the issue of damages, 
with direction to enter judgment for appellant on 
the amount ascertained after appropriate proceed- 
ings. The court found that the Secretary’s findings 
providing for a location differential for Class I 
producer milk received at a plant in the Central 
and Western zones within the marketing area over 
the price for such milk received at a plant in the 
Eastern zone were not supported by substantial 
evidence in the promulgation hearing record 


SUNNY HILL Farms Dairy Co., INC. v. HARDIN. 8th 
Cir. August 25, 1971. Affirming Judicial Officer’s 
decision and order (26 A.D. 201) and reversing 
307 F.Supp. 392 (E.D. Mo. 1969) (28 A.D. 1385). 
A 15-cent per hundredweight location differential 
imposed upon producer milk received at petitioner’s 
pool plant is statutorily permissible, constitutes a 
valid and reasonable exercise of administrative 
discretion and is not a “trade barrier” held invalid 
in Lehigh v. United States, 370 U.S. 76 (1962) 


UNITED STATES v. EDGAR SMOOT, d/b/a SMOOT JERSEY 
FarMs. Epcar S. Smoot, d/b/a SMooT JERSEY 
FARMS v. HARDIN. D. Utah, Nov. 30, 1971. Grant- 
ing Motion of United States for Summary Judg- 
ment. (Affirms Judicial Officer Flavin’s decision 
and order, 30 A.D. 713, involving the failure to 
establish producer-handler status where distribu- 
tion of milk was not under exclusive control) 


UNITED STATES v. SUNNY AYR FARMS Darry, INC. E.D. 
Pa. February 9, 1971. Enforcement proceeding. 
Government’s motion for summary judgment 
granted. The court held that the only material 
issue of fact to be decided in enforcement proceed- 
ings under section 8a(6) of the act is whether the 
Market Administrator for the Order has deter- 
mined that the defendant is subject to the order. 
As the affidavit of the Market Administrator estab- 
lishes that this determination has been made, the 
defendant is ordered to pay the Market Adminis- 
trator on behalf of the producer-settlement fund 
the sums determined to be due 
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CUMULATIVE LIST OF DECISIONS REPORTED 


COMMODITY EXCHANGE ACT 


AGRICULTURE DECISIONS 


DEAN WITTER & CO., INCORPORATED. CEA Docket No. 
178. Segregation of funds—-Cease and desist— 
Stipulation .......... & 


HENNER, Davip G. CEA Docket No. 161. Manipulation 
— Interpretation — Intent — Wilfulness — Arti- 
ficially high closing price — Egg futures — Cease 
and desist order—Denial of trading privileges— 
Suspension of registration for 30 days 


KRUMHORN, Morris Davip. CEA Docket No. F-1. 
Dismissal— Withdrawal of application for registra- 
tion 


MUELLER, EUGENE T., ROBERT J. MURPHY, AND JAMES 
W. Kozinski. CEA Docket No. 183. Wash sales— 
Suspension of registration for 10 days—Consent 


O’GRADY, ROBERT E., CARL D. LEAVEN, LEONARD B. 
FELDMAN, DONALD T. BARCLAY, TIME TRADING Co., 
and RITTENHOUSE INVESTMENTS, INC. CEA Docket 
No. 184. Wash sales — Cease and desist order 
(Time Trading Co.)—Suspension of registrations 
for 10 days (O’Grady, Leaven, and Feldman)— 
Consent 


Cease and desist order (Barclay and Rittenhouse) 
—Denial of trading privileges for 19 days (Bar- 
clay) — Stipulation 


Romorr, Louis. CEA Docket No. 166. Denial of com- 
plainant’s petition to reopen hearing 


SturM, Harry. CEA Docket No. 182. Trading in excess 
of limits—Denial of trading privileges for 90 days 
—Consent 


TABBARA, MOUSTAPHA AHMAD. CEA Docket No. 182. 
Dismissal—Service of complaint not perfected 


ULTRADE CORPORATION, OMER D. LABRIE, MELVIN A. 
Ross, and PETER A. THATCHER. CEA Docket No. 
180. Violation of financial requirements—Cease and 
desist — Consent order — Dismissal of complaint 
against Thatcher 


WARD MERCANTILE, INC., AND PHILIP J. FULLERTON. 
CEA Docket No. 179. Violation of financial re- 
quirements—Cease and desist—Consent 


WEITMAN, Epwarp. CEA Docket No. 175. Defrauding 
customers—Denial of trading privileges—Consent 


[30 A.D. 
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30 A.D.] CUMULATIVE LIST OF DECISIONS REPORTED 
Commodity Exchange Act—Cont. 
COURT DECISION 


CARGILL, INC. et al. v. HARDIN et al. 8th Cir. Dec. 7, 
1971. Affirming Judicial Officer Flavin’s decision 
and order (29 A.D. 880) involving manipulation, 
suspension of registration of corporate respondent, 
denial of trading privileges and suspension of 
sanctions 


GRAIN STANDARDS ACT 
AGRICULTURE DECISIONS 


SMITH, RALPH. GSL Docket No. 5. Improper sampling 
of grain—Revocation of license—Consent 


LABORATORY ANIMAL WELFARE ACT, 1966 
AGRICULTURE DECISIONS 


GEORGE MAZUR ENTERPRISES, INC. LAWA Docket No. 
9. Dismissal on motion of complainant 


PACKER, WILLIAM, Mrs. LAWA. Docket No. 12. Im- 
proper enclosures—Suspension of license for 14 
days — Consent 


SEWARD, JOHNNY. LAWA Docket No. 13. Improper en- 
closures — Transportation — Suspension of license 
for 30 days—Suspension retroactive—Consent 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


A. DicrLLo & Sons, INC. AND NICHOLAS DICcILLO. P&S 
Docket No. 4493. Consent Cease and desist 


AHRENDT, JAMES T. v. MOBRIDGE LIVESTOCK AUCTION 
SALEs, INC., and Harry HETTICH. P&S Docket No. 
4353. Acceptance—Unjustified rejection—Inciden- 
tal damages 


AKARD, CORNELIUS “Bub”. P&S Docket No. 4480. Con- 


sent cease and desist 


ALCON, LEVI, AND ALFANSO ALCON. P&S Docket No. 
4521. Consent suspension 


1953 


Page 


1824 


603 


606 


481 


1292 


1483 


1881 


872 


1298 





1954 CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 
ArGoE, O. A. P&S Docket No. 4484. Consent suspen- 
sion 
Suspension terminated 


ARNOLDY AND Sons, INc. P&S Docket No. 4377. Con- 
sent cease and desist 


AUDUBON AUCTION COMPANY, INC. P&S Docket No. 
4487. Consent cease and desist 


BALTES, LAURENCE v. LESTER AND JEAN MAXFIELD 
d/b/a TORRINGTON LIVESTOCK COMMISSION Co. 
P&S Docket No. 4497. Dismissal—Failure to 
establish liability for death of livestock at stock- 
yard 


BAUER, MATTHEW G., JR. P&S Docket No. 4508. Con- 
sent suspension 


BIETELSPACHER, FRED. P&S Docket No. 4345. Con- 
sent suspension 


Stay order 
Dismissal of petition for reconsideration 
Suspension terminated 


BILLINGSLEY, WILLIAM TRAVIS. P&S Docket No. 4406. 
Consent suspension 


Suspension terminated 


BIRD PACKING Co., INC. AND RAMSEY & Sons, INc. P&S 
Docket No. 4364. Consent suspension 


BLANCHARD, W. M., d/b/a BUFFALO LIVESTOCK AUC- 
TION MARKET. P&S Docket No. 4385. Consent 
suspension 


BONELESS MEAT COMPANY et al. P&S Docket No. 4426. 
Consent cease and desist 


BROWNWOOD CATTLE AUCTION, INC. P&S Docket No. 
4559. Consent cease and desist 


BUCHOLZ, DONALD, and WILLIAM McMACKEN. P&S 
Docket No. 4510. Consent suspension 


BUFORD, JOHN T. P&S Docket No. 4382. Default 
suspension 


Suspension terminated 





30 A.D.] CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


CADE, EUGENE R. P&S Docket No. 4539. Consent cease 
and desist 


CARTE, ROBERT C. P&S Docket No. 4457. Default 
suspension 


CLANCY, JAMES “JIM”. P&S Docket No. 4304. Default 
cease and desist 


CLARK, JULIAN. P&S Docket No. 4150. nn of 
registration 


Stay order—Pending outcome of court appeal 


Stay order vacated—After dismissal by court for 
lack of prosecution 


Denial of motion to void suspension 


CLINTON LIVESTOCK AUCTION, INC. v. LEON AND VONA- 
LEE Dopp, d/b/a Dopp LIVESTOCK COMPANY; AND 
CANADIAN COMMISSION COMPANY. P&S Docket No. 
4430. Corporation not liable for debts of salaried 
employee 


CLoup CouNTY LIVESTOCK COMMISSION Co., INc. P&S 
Docket No. 4509. Consent suspension 


CoBLE, ROBERT. P&S Docket No. 4421. Consent suspen- 
sion 


COLLINS, WATSON. P&S Docket No. 4348. Dismissal— 
Service not effected 


Cook, JOHN C. P&S Docket No. 3665. Prior order 
amended to permit employment of suspended regis- 
trant 


CRENSHAW, F. DONALD. P&S Docket No. 4380. Default 
suspension 


Cross COMPANIES, INC., THE. P&S Docket No. 4554. 
Consent cease and desist 


Davis, CHESTER V. v. WESTERN MARKETING CORPORA- 
TION and GILBERT R. SMYTH. P&S Docket No. 
4362. Failure to deliver 


DAvis, DONALD DEAN. P&S Docket No. 4538. Consent 
suspension 


Davis, Howarp. P&S Docket No. 4399. Consent sus- 
pension 


Davis, HowarD. P&S Docket No. 4465. Consent sus- 
pension 





1956 CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921—Cont. 
Agriculture Decisions—Cont. 


Davis, LESTER. P&S Docket No. 4504. Consent sus- 
pension 


DEARBORN PACKING COMPANY (formerly ARNOLDY AND 
Sons, INc., which see) 


DENTON, FELIX, JR. P&S Docket No. 4517. Failure to 
pay when due—Suspension of registration—De- 
fault 


DENVER LIVESTOCK MARKET, INC., THE v. E. W. STE- 
WART. P&S Docket No. 4868. Accord and satis- 
faction — Dismissal 


DExTER, C. R. P&S Docket No. 4477. Consent cease 
and desist 


DICKAU, CHARLES E. P&S Docket No. 4126. Suspension 
terminated , 


DIXIE CATTLE COMPANY, INC. P&S Docket No. 4483. 
Consent suspension 


Dopp, EDMOND LEON, and VONALEE Dopp. P&S Docket 
No. 4392. Insolvency—Suspension of registration— 
Default 


DopcE City LIVESTOCK COMMISSION Co., INC. v. LEON 
DopD AND VONALEE Dopp, d/b/a Dopp LIVESTOCK 
COMPANY, REA MORTON, AND CANADIAN COMMIS- 
SION COMPANY. P&S Docket No. 4428. a 
of salaried employee : 2 


DONALDSON, RAYMOND. P&S Docket No. 4390. Consent 
suspension 


Suspension terminated 


DRAKE, HENRY. P&S Docket No. 4566. Consent cease 
and desist 


DRAUGHON, DONNIE Mack. P&S Docket No. 3935. 


Prior order amended to — employment of 
suspended registrant 


DREDGE, CALVIN C. P&S Docket No. 4449. Consent 
cease and desist 


DUCKETT, T. MARVIN. P&S Docket No. 2710. aueee 
sion terminated Ai cens atti 


EASTBURN, CLARENCE HERBERT. P&S Docket No. 4427. 
Consent cease and desist . 





30 A.D.] CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


EDWARDS, WILLIAM G. “BILL” v. GREAT FALLS LIVE- 
STOCK MARKET CENTER. P&S Docket No. 4401. 
Representations—Timely complaint—Dismissal 


F. H. MINIFIE & Co., INc. P&S Docket No. 4429. 
Consent cease and desist 


FISHER, JOHNNIE. P&S Docket No. 4414. Consent sus- 
pension 


FLANIGAN, DEWRELL v. NATIONAL STOCK YARDS CAS- 
sipy LIVESTOCK COMMISSION CO. AND ST. LovIS 
NATIONAL STOCK YARDS Co. P&S Docket No. 4490. 
Dismissal—Failure to establish that livestock was 
not in good condition 


ForRD, MARGARET L., and JACK CAESAR, JR. P&S Docket 
No. 4472. Consent suspension 


Funk, G. B. P&S Docket No. 4455. Market agency— 
Suspension of registration while insolvent—Default 


GARDEN CITY SALE COMPANY, INC. v. LEON AND VONA- 
LEE Dopp, d/b/a Dopp LIVEsTocK COMPANY; REA 
MORTON; AND CANADIAN COMMISSION COMPANY. 
P&S Docket No. 4433. Corporation not liable for 
debts of salaried employee — Dismissal of com- 
plaint against agent 


GEORGE COUNTY STOCKYARD, INc. P&S Docket No. 4501. 
Consent cease and desist 


G1iBSON LIVESTOCK COMPANY, INC. P&S Docket No. 
4523. Consent suspension 


GIBSON, NORMAN. P&S Docket No. 3385. Suspension 
terminated 


GIBSON, P. E. P&S Docket No. 4584. Consent suspension 


GLASPY, JOE WALLACE. P&S Docket No. 4398. Consent 
suspension 


GLEASON, CHARLES E. P&S Docket No. 4358. Bond— 
Insolvency—Suspension of registration—Default 


GLOVER LIVESTOCK COMMISSION COMPANY, INC. P&S 
Docket No. 4156. False weights—Suspension of 
registration 


Stay order—Pending outcome of court appeal 


GRACEY COMMISSION SALES, INC., and GEORGE LAW- 
RENCE GRACEY. P&S Docket No. 4425. Consent 
suspension 





1958 CUMULATIVE LIST OF DECISIONS REPORTED 


Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


Grass, WILBERT G. P&S Docket No. 4518. Consent 
suspension 


HALE, RICHARD. P&S Docket No. 4370. Consent sus- 
pension 


Suspension terminated 


HALL, Don. P&S Docket No. 3482. Suspension termi- 
nated 


HAMLET, GORDIA, AND ELLEN HAMLET v. DENNIS 
GROSSE, DELMAR STUTZMAN, AND PAUL EITEL. P&S 
Docket No. 4431. Dismissal—Buyers had ample 
opportunity to examine cattle at time of negoti- 
ating for lower price 


HARMSEN, VERNON, and LLOYD HARMSEN d/b/a HARM- 
SEN Bros. v. GLENN F. CLARK d/b/a CLARK CATTLE 
Co. P&S Docket No. 4320. Dismissal—On motion 
of complainant 


HARRINGTON BROTHERS LIVESTOCK AUCTION MARKET, 
Inc. P&S Docket No. 4555. Consent suspension 


HOLIDAY MARKETS, INC. P&S Docket No. 4436. Consent 
cease and desist 


Houst, HOWARD v. PHILIP FLIFLET and EMERY PETERSON 
d/b/a FLIFLET AND PETERSON LIVESTOCK. P&S 
Docket No. 4440. Dismissal—Settlement 


HoLt, KENNETH. P&S Docket No. 3556. Suspension 
terminated 


HOPKINS, Opis, PAT BUCHANAN, and CHESTER BUCH- 
ANAN. P&S Docket No. 4496. Consent cease and 
desist 


Houck, GARLAND C., and WALON Houck. P&S Docket 
No. 4410. Consent cease and desist .. 


Hupson, WiuaM H., II. P&S Docket No. 4438. 
Consent suspension 


INTERSTATE LIVESTOCK AUCTION MARKET, INC. P&S 
Docket No. 4533. Consent cease and desist 


INTERSTATE LIVESTOCK COMPANY, INC., and SYLVAN A. 
MANGER. P&S Docket No. 4456. Consent suspen- 
sion sa alee = 

JAMES F. O’NEILL PACKING Co., INc. P&S Docket No. 
4412. Consent cease and desist 





30 A.D.) CUMULATIVE LIST OF DECISIONS REPORTED 
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Agriculture Decisions—Cont. 


JONES, WELDON. P&S Docket No. 4446. Consent sus- 
pension 


Suspension terminated 


Kapp, GILBERT. P&S Docket No. 4453. Consent cease 
and desist . 


KAVON, PAUL M. v. ERVIN CHERRIER and DAYTON CHER- 
RIER d/b/a CHERRIER BROTHERS. P&S Docket No. 
4376. Acceptance after examination—Waiver of 
claim—Failure to establish breach—Dismissal 


KENNEDY, ALBERT B. P&S Docket No. 4547. Dismissal 
—Increase in bond coverage—Respondent in com- 
pliance .. 


KINDSCHUH, KEITH. P&S Docket No. 4356. Consent 
suspension 


KINMAN, CALVIN, and BILLy D. KINMAN v. UNION 
Stock YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 4342. Stockyard—Condition of chute 
—Death of rere not established— 


Dismissal 


KRIENER, EDWARD. P&S Docket No. 4423. Consent sus- 
pension 


LARAMIE LIVESTOCK EXCHANGE, INC. P&S Docket No. 
4310. Consent cease and desist . 


LEGG, WALTER, JR. P&S Docket No. 4460. Consent 
cease and desist 


LoeB & GOTTFRIED, INC., and ROBERT LoeB. P&S Docket 
No. 4481. Consent cease and desist as to corporate 
respondent RSE Sigs lca <x esehiiits Bcwis 


Macuapo, Tony B. P&S Docket No. 4344. Jurisdiction 
—Remand to hearing examiner 


Consent cease and desist order 


Macy, DALE R. v. Howarp AssociATES, INC. d/b/a THE 
DENVER LIVESTOCK MARKET. P&S Docket No. 4439. 
Dismissal—On motion of complainant ...... 


MANNING, LYNN, AND Ray GOITIANDIA v. BURLEY LIVE- 
STOCK COMMISSION Co., INc. P&S Docket No. 4319. 
Rejection not justified—Damages . 


MARSHALL, T. C., and T. A. MARSHALL. P&S Docket 
No. 4444. Consent suspension 
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Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


MARSHALL, WILLIAM T., JR. P&S Docket No. 4355. In- 
solvency—Suspension of registration—Default 


MARTELLA, ART. P&S Docket No. 4464. Consent sus- 
pension 


MARTIN, ROBERT D. P&S Docket No. 4485. Consent 
suspension 


McCorp, ROBERT C., JR. P&S Docket No. 4469. Consent 
suspension 


McDANIEL, LEONARD. P&S Docket No. 3405. Suspension 
terminated 


McDONNELL, GEORGE C. P&S Docket No. 4057. Suspen- 
sion terminated 


McGINNIS, JOHN. P&S Docket No. 4527. Failure to pay 
when due—Cease and desist—Default 


Meccs, Mary H., d/b/a CLARKTON AUCTION COMPANY. 
P&S Docket No. 4512. Consent suspension 


Miears, H. A. P&S Docket No. 4525. Failure to pay 
when due—Cease and desist—Default 


MILLIGAN, L. GRANT, d/b/a CHILLICOTHE LIVESTOCK 
AucTION. P&S Docket No. 4367. Consent suspen- 
sion i oo 


MISSOULA LIVESTOCK AUCTION Co. v. DON F. STIRLING. 
P&S Docket No. 4416. Agent—Undisclosed prin- 
cipal — Forum 


MITCHELL, H. H. P&S Docket No. 4280. Bond—Cease 
and desist—Default 


Morris, ROGER D., d/b/b ROGER Morris LIVESTOCK 
COMMISSION COMPANY v. MAX KATZ and TULSA 
StockyarDs. P&S Docket No. 4245. Liability of 
stockyard for losses causea by erroneously re- 
corded handwritten weights 


MOYLAN, JERRY J., & PATRICK J. MOYLAN. P&S Docket 
No. 4516. Consent suspension 


NADIG, RONALD et al. v. ELDORA LIVESTOCK SALES, INC. 
P&S Docket No. 4354. Dismissal—On motion of 
complainant 


NASHVILLE UNION Stock YarpDs, INc. P&S Docket No. 
291. Continuation of rates and charges .................... 


A.D. 








i 30 A.D.] CUMULATIVE LIST OF DECISIONS REPORTED 1961 
| Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 
Page 
NEFF, Tom S. P&S Docket No. 4448. Consent cease 
and desist .................. ee 


NEWLAND, DONALD, AND RUBY NEWLAND v. DARRELL 

MARTIN AND TONY W. JANSMA @/b/a MITCHELL 

LIVESTOCK SALES Co. P&S Docket No. 4357. De- 

fault order—Dismissal of action against market 
| agency ....... a sua adi, 1443 


NIEWOEHNER, JOHN H., d/b/a OSSIAN LIVESTOCK EX- 
CHANGE. P&S Docket No. 4398. Consent suspension .......... 87 


NOBLES, ELLIS LEO. P&S Docket No. 4447. Bond— 
Cease and desist—Default 631 


PARDEE, PHILIP E., Sr. P&S Docket No. 4502. Consent 


CE i csc oh. Sa aS Baiada svicericevs 1329 


PHILLIPS, CHARLIE R. P&S Docket No. 4415. Consent 
suspension Sages sevaateatves. 


PICARD, EMy E. v. ERVIN AND DAYTON CHERRIER. P&S 
Docket No. 4378. Acceptance—Waiver of claim— 
Failure to establish breach—Dismissal 789 


| PRITCHETT, LEON. P&S Docket No. 4478. Consent sus- 
) pension ie ccta dcstcce 


| PRODUCERS LIVESTOCK MARKETING ASSOCIATION. P&S 
Docket No. 4489. Consent suspension aeiceni 796 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. BILL 
CENTER et al. P&S Docket No. 3461. Reparation 
awarded — Default order — Complaint dismissed 


oe talieteth: weeiiie ahand... i ce cds... cee aa... 204 


PucKETT, G. H. P&S Docket No. 4443. Suspension of 
registration while insolvent—Default ..... nga 1047 


QUALLS, CLYDE V. P&S Docket No. 4454. Consent 


509k. tig as 2 sda Ala anise 499 
RAYVILLE LIVESTOCK AUCTION, INC. P&S Docket No. 

4243. Consent suspension — Falsifying documents 

—Brucellosis-exposed cattle ................. sscbioat . 886 

Supplemental order — Suspension order effective 

Aug. 15, 1971, as to Winnsboro, La., operations .................... 941 

Stay order—Pending outcome of court appeal .................... 1063 


Stay order vacated—After court dismissal for lack 
of prosecution ea. ee a 
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REAMY, WILLIAM D., d/b/a REAMY LIVESTOCK COM- 
PANY. P&S Docket No. 4315. Suspension terminated 


REAVES, GEORGE K., d/b/a REAVES LIVESTOCK. P&S 
Docket No. 4337. False weighing—Determination 
of sanction — Suspension of registration for 14 
days 


REBIK, LEONARD, d/b/a REBIK AUCTION YARD. P&S 
Docket No. 4373. Consent cease and desist 


RED RIVER LIVESTOCK AUCTION, INC. P&S Docket No. 
4242. Consent suspension—Falsifying documents 
—Brucellosis-exposed cattle .... 


REIFFTON BEEF Co., INC., d/b/a NEWARK MEATS, and 
CLARK R. LARSON. P&S Docket No. 4588. Packer 
—Bait and switch practices—Truth in Lending 
Act—Consent 


RIDDLE, KENNETH, JOE LEE RATHMAN, EUGENE SCH- 
WERTNER, and LOCKHART LIVESTOCK AUCTION COM- 
PANY, INC. P&S Docket No. 4424. Consent cease 
and desist 


Ritey, E. L. P&S Docket No. 3988. Suspension termi- 
nated 


RoacH, JAcK. P&S Docket No. 4400. Consent suspen- 
sion 


RoBErRT L. RUNTZ, INC. et al. P&S Docket No. 4426. 
Consent cease and desist 


ROBERTS, HARLLEE. P&S Docket No. 4434. Bond — 
Insolvency—Suspension of registration—Default 


RoBIson, R. W., and Harry A. Rosison. P&S Docket 
No. 4411. Consent cease and desist 


Rocky MOUNTAIN LIVESTOCK MARKETS, INC. P&S 
Docket No. 4494. Consent suspension 


ROGERS-UNITED LIVESTOCK, INC. P&S Docket No. 4524. 
Consent suspension 


ROSE, RICHARD L. P&S Docket No. 4529. Consent cease 
and desist 


Ross, K. S. P&S Docket No. 4405. Consent cease and 
desist 


ROuUSSER, HAROLD. P&S Docket No. 4467. Consent sus- 
pension 
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RUMSEY OPERATING CorP. P&S Docket No. 4331. Con- 
sent cease and desist . 


RUNTZ, ROBERT L., ROBERT L. RUNTZ, INC., BONELESS 
MEAT COMPANY, and SIDNEY AVENUE BEEF COM- 
PANY. P&S Docket No. 4426. Consent cease and 
desist 


St. PauL UNION StockyarDs. P&S Docket No. 1211. 
Modification of rates and charges 


Continuation of rates and charges 


SALTER, Morris, d/b/a DEPENDABLE MEAT PACKING Co. 
P&S Docket No. 4281. Packer—Time lag in notifi- 
cation by bank of payment of drafts—Prompt pay- 
ment requirements — Violation not established — 
Dismissal of complaint 


SCHUBERT, JACK E. P&S Docket No. 4420. Suspension 
of registration until additional bond coverage sup- 
plied . 

Suspension terminated 


Scott, C. O. v. FLORENCE TRADING Post. P&S Docket 
No. 4371. Stockyard services—Failure to protect— 
Theft of cattle 


SEAL, LEVERN, and Gary SEAL. P&S Docket No. 4387. 
Bonding requirements—Cease and desist—Default 


Sessions, J. D. “Jim”. P&S Docket No. 4506. Failure 
to pay when due—Cease and desist—Default 


SETH, LARYL E. v. ROGER NOLAN. P&S Docket No. 
4402. Dismissal—Withdrawal of complaint 


SHasta LIVESTOCK AUCTION YARD, INC. P&S Docket 
No. 4386. Consent suspension 


SIDNEY AVENUE BEEF COMPANY et al. P&S Docket No. 
4426. Consent cease and desist ............. 


SKLAR, ADOLPH. P&S Docket No. 3808. Suspension 
terminated 


SMITH, DEWEY D., d/b/a STONE COUNTY AUCTION Co. 
P&S Docket No. 4442. Consent suspension 


STAFFORD BROTHERS v. BILL CENTER et al. P&S Docket 
No. 3460. Reparation awarded—Default order— 
Dismissal of complaint against certain respondents 


STEMEN, LEONARD B. P&S Docket No. 4458. Consent 
suspension 
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Packers and Stockyards Act, 1921—Cont. 
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STOCKMAN’S LIVESTOCK COMMISSION COMPANY, INC. 
P&S Docket No. 4461. Consent cease and desist . 


SWANSON, Davin, Jr. P&S Docket No. 4451. Bond — 
Cease and desist—Default ............. 


TERRELL LIVESTOCK COMMISSION Co., INC. P&S Docket 
No. 4452. Consent cease and desist 


THOMAS COUNTY STOCKYARDS, INC. P&S Docket No. 
4445. Consent cease and desist 


THOMAS, R. L., d/b/a R. L. THOMAS AUCTION SERVICE. 
P&S Docket No. 4299. Consent suspension 


THORNTON, RAY, AND C. M. EUNICE, Jr. P&S Docket 
No. 4505. Shippers proceeds—Suspension of regis- 
tration until deficit is eliminated—Default 


Stay order 


Stay order vacated—Suspension order deleted— 
Respondent in compliance with financial requirements 


TORPEY, JOHN W. v. NEBRASKA ORDER BUYERS, and 
GEORGE JERRY WELSH. P&S Docket No. 4187. 
Agreement to repay losses not established—Un- 
sworn statements—Dismissal 


TrI-STATE Stock YAarRDs, INc. v. E. T. FRANK. P&S 
Docket No. 4404. Stockyard services—Adequate 
and reasonable—Death of animal in pen 


UHLENHOpP, JIM, & HEINIE UHLENHOPP. P&S Docket 
No. 4534. Consent suspension 


VALENTINE, TOMMY. P&S Docket No. 4381. Bond— 
Cease and desist—Default 


VALLEY LIVESTOCK COMPANY, INC. P&S Docket No. 
4500. Insolvency—Suspension of registration for 
30 days and until no longer insolvent ... 


VIDALIA LIVESTOCK AUCTION, INC. P&S Docket No. 4151. 
Insolvency—Suspension of registration . 


Stay order—Pending outcome of court appeal .. 


Stay order vacated—After court dismissal for lack 
of prosecution .. 


Denial of motion to void suspension .......... 


Suspension terminated 
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W. H. Hopces & Company, INc. v. W. I. BOWMAN. 
P&S Docket No. 4202. Failure to furnish “test pa- 
pers”—Rejection—Dismissal ..... 


WALKvupP, Roy L., and Roy L. WaLkKup, Jr. P&S Docket 
No. 4486. Failure to pay—Cease and desist—De- 
fault 


WARD, CECIL v. ALLEN SEALE et al. P&S Docket No. 
4408. Agent of disclosed principals—Refund of ad- 
vanced commission—Principals liable 


WEAVER, KENNETH. P&S Docket No. 4397. Consent sus- 
pension 


WEIR, Epwarp. P&S Docket No. 4441. Packer — 
Failure to pay—Cease and desist—Default 


WESTERN STATES LIVESTOCK MARKETING CENTER OF 
NEvaDA, INC. P&S Docket No. 4515. Consent sus- 
pension 


WEWEL, Lou, Mrs. v. ROGER NOLAN. P&S Docket No. 
4403. Dismissal—On motion of complainant .. 


WHITTEN, JESSE J. P&S Docket No. 4482. Consent cease 
and desist 


WILLIAM J. NOLAN LIVESTOCK, INc. P&S Docket No. 
4560. Dismissal—Respondent in compliance with 
bond increase requirements 


WILLIAMS, ERNEST R. P&S Docket No. 4544. Consent 
cease and desist 


WISNOWSKI, EDMUND G. P&S Docket No. 4546. Consent 
cease and desist 


WITT, JOE C. P&S Docket No. 4384. Consent suspension 
of registration 


WITTE, MARTIN. P&S Docket No. 4564. Dismissal— 
Increase in bond—Respondent in compliance 


WITTEN, WILLIAM. P&S Docket No. 4459. Consent sus- 
pension 


Woop Bros. LIVESTOCK COMMISSION Co. P&S Docket 
No. 4409. Consent cease and desist order 


WOOLDRIDGE, CHARLES LEE (BuD). P&S Docket No. 


4450. Failure to pay when due—Cease and desist 
—Default 
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WRIGHT, D. MITCHELL. P&S Docket No. 4435. Remand 
to Hearing Examiners 


Consent suspension of registration 


WYOMING BEEF PackERS. P&S Docket No. 4463. Packer 
—Failure to pay—Cease and desist—Default 


YADON, CARL. P&S Docket No. 4488. Consent cease and 
desist order 


YANCEY, GEORGE. P&S Ducket No. 4522. Consent sus- 
pension of registration 


YODER, ORA. P&S Docket No. 4379. Consent cease and 
desist order 


COURT DECISIONS 


BRUHN’S FREEZER MEATS OF CHICAGO, INC. et al. v. 
UNITED STATES. 8th Cir. Feb. 23, 1971. Affirming 
Judicial Officer’s decision and order (29 A.D. 223) 
in freezer meat “Bait and Switch” case, holding, 
among other things, that plaintiffs are packers 
in that they manufactured or prepared meat or 
meat food products for sale or shipment in com- 
merce; the deceptive acts and practices found 
were committed “in commerce;” the right to due 
process was not violated; and the issuance of a 
cease and desist order against the individual 
owners as well as the corporations was justified, 
since the owners had responsibility for the man- 
agement and control of the firms’ activities 


JULIAN CLARK v. SECRETARY OF AGRICULTURE. 5th Cir. 
Oct. 14, 1971. The petition for court review of the 
Judicial Officer’s decision and order (30 A.D. 730) 
suspending petitioner as a registrant under the 
act for violation of the bonding and financial re- 
quirements of the act, is dismissed by the court 
for want of prosecution 


MALY LIVESTOCK COMMISSION Co., INC. v. HARDIN et al. 
8th Cir. August 2, 1971. The court dismissed for 
lack of jurisdiction the petitions for review filed 
by a company against whom reparation awards 
have been issued by the Secretary. The act provides 
that upon nonpayment of an award within the time 
prescribed, it is the complainant, or the person for 
whose benefit such an order was made, who may 
petition the courts 
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RAYVILLE LIVESTOCK AUCTION, INC. v. USDA. 5th Cir. 
Nov. 18, 1971. Petition for court review of Judicial 
Officer’s decision and orders (30 A.D. 886, 941) 
suspending petitioner as a registrant for 14 days 
for violations of the act in the sale of cattle ex- 
posed to brucellosis-reactor cows, is dismissed by 
the court for lack of prosecution 


SEBASTOPOL MEAT COMPANY, INC., and ROBERT W. 
SINGLETON v. SECRETARY OF AGRICULTURE. 9th Cir. 
March 25, 1971. Affirming Judicial Officer’s decision 
and order (28 A.D. 435) as to the propriety of a 
cease and desist order against petitioner Singleton 
as an individual or as an officer of the corporate 
petitioner in his operations as a packer. The court 
denied the petition to set aside the cease and 
desist order against petitioner Singleton. State 
law distinguished from Federal law. Citing Bruhn’s 
Freezer Meats (29 A.D. 223, aff’d, 8th Cir. Feb. 3, 
1971, 30 A.D. 244) 


VIDALIA LIVESTOCK AUCTION, INC. v. SECRETARY OF 
AGRICULTURE. 5th Cir. Oct. 13, 1971. The petition 
for court review of the Judicial Officer’s decision 
and order (30 A.D. 741) suspending petitioner as 
a registrant under the act for violation of the 
financial requirements of the act, is dismissed by 
the court for want of prosecution 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


A. A. DELORENZO ASSOCIATES, INC. v. W. D. POPE PRo- 
DUCE Co. PACA Docket No. 2-2128. Default 


A. DupA & SONS COOPERATIVE ASSO. v. ZEPEDA, ESPARZA 
& Lopez Co. or DALLAS. PACA Docket No. 2-1862. 
Dismissal—On motion of complainant 


A. LEVANTINO & Sons Fruit & Propuceg, INC. v. CARIO- 
TO Fruit DistriputTors, INc. PACA Docket No. 
2-2065. Default order 


Stay order—Pending issuance of further order 
Reopening after default, granted 


Decision and order—Liability of respondent 
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A. LEVATINO & Sons FrRuIT & Propuce, INc. v. M. & H. 
PRODUCE COMPANY. PACA Docket No. 2-2247. 
Default 


A. LEVATINO & SONS FruiIT & Propuce, INc. v. S. & S. 
ToMATO & PropucE Co., INc. PACA Docket No. 
2-2306. Admission of liability 


A. MARKEN & CoMPANY, INc. PACA Docket No. 2-2047. 
Failure to pay promptly—Publication of facts— 
Default eee aE ated ae ec 


A. PELLEGRINO & SON v. NEW ENGLAND CITRUS BOWL, 
Inc. PACA Docket No. 2-2061. Default 


A. W. “STEVE” FABRIZIO AND SON v. PAMPERED PROCESS 
CoMPANY. PACA Docket No. 2-2276. Default 


AARON BisHoP & SONS v. CENTRAL PECAN COMPANY. 
PACA Docket No. 2-2072. Default 


ABATTI PRODUCE, INC. v. H. R. BUSHMAN & SON, INC. 
and/or CaITo Foops SERvIcE Co. PACA Docket 
No. 2-1772. Dismissal of complaint against 
broker—Presumption of receipt of memorandum 
of sale—Adjustments not established 


ABATTI PRODUCE, INC. v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1753. 
F.o.b. sale — Liability 


ABOOD DISTRIBUTORS CORPORATION v. AMERICAN TOMATO 
Corp. PACA Docket No. 2-1528. Jurisdiction—In- 
terstate commerce—Out-of-season produce received 
from out of state 


AcE ToMATO Co. INC. v. CONSOLIDATED TOMATO Co. 
and/or CONSOLIDATED TOMATO Co. INc. PACA 
Docket No. 2-2250. Default 


ADAMS BROTHERS PRODUCE COMPANY, INC. v. B. W. 
Beck. PACA Docket No. 2-2071. Default 


AGripac, Inc. v. UTAH Pre CoMPANY. PACA Docket 
No. 2-2333. Default 


AGway, INC. v. NIAGARA Fruit Co. INc. PACA Docket 
No. 2-2087. Default 


AGway, INC. v. ROBERT E. KELSOE COMPANY. PACA 
Docket No. 2-2239. Default 


AL HARRISON Co., DISTRIBUTORS v. CAL-TEX PRODUCE 
Co. PACA Docket No. 2-2013. Default 
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ALEXANDER MARKETING COMPANY v. GRAM & SONS, 
Inc. and/or Harry CaiTto PropucE Co. PACA 
Docket No. 2-1703. Broker—Unauthorized collec- 
tion 


Stay order 
Dismissal of petition for reconsideration 


AMERICAN FRUIT PurRvEyorS, INc. PACA Docket No. 
2-1574. Failure to pay promptly—Determination of 
sanction—Administrative Procedure Act notice— 
Suspension of license to be held in abeyance for 
four years 


ANDERSON FEED & PRODUCE Co. v. NATIONAL FRUIT & 
PrRoDUCE Co. PACA Docket No. 2-2009. Default 


ANDERSON FEED & PRODUCE Co. v. PERCONTE PACKING 
CORPORATION. PACA Docket No. 2-2079. Default 


ANDREW S. CHAUVIN & SONS VEGETABLE Co. v. W. A. 
Spector, INc. PACA Docket No. 2-1837. Bona 
fide dispute—Accord and satisfaction—Dismissal 


ANDRUS & ROBERTS PRODUCE COMPANY v. JOSEPH 
ScHEpps & Sons, INc. PACA Docket No. 2-2192. 
Default 


Stay order—Extension of time to file answer 


Stay order vacated—Motion to reopen after default 
not filed 


ANDRUS & ROBERTS PRODUCE CO. v. WARNER & DON- 
NALLY PRODUCE. PACA Docket No. 2-2277. Default 


ANTIGO POTATO BROKERAGE EXCHANGE v. NOLAND BrROs. 
PACA Docket No. 2-1759. Dismissal of petition for 
reconsideration a 


APACHE DISTRIBUTORS v. J. R. WiTT PRODUCE Co. INC. 
PACA Docket No. 2-2060. Default 


APACHE DISTRIBUTORS v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1752. 
Oral contract — Acceptance 


B. E. SMITH & Sons v. J. R. Witt Propuce Co. INc. 
PACA Docket No. 2-2059. Default 


B. G. ANDERSON Co., INC. v. ZEIDENSTEIN BROTHERS. 
PACA Docket 2-1786. Stay order 


Dismissal of petition for reconsideration 
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B. & K. Propuce Co., Inc. v. LA. STRAWBERRY & VEGE- 
TABLE DISTRIBUTING Co., INc. PACA Docket No. 
2-2084. Counterclaim dismissed where check “in 
full settlement” was accepted by depositing “under 
a eh ee cl acer 


B. & K. Propuce Co. INc. v. NATIONAL FruIT & PrRo- 
pucE Co. PACA Docket No. 2-2191. Default 


B. & K. Propuce Co. INc. v. NEW ENGLAND CITRUS 
BowL, INc. PACA Docket No. 2-2062. Default 


B & K Propuce Co. INc. v. WOLCOTT VALLEY FARMS. 
PACA Docket No. 2-2081. Default 


PACA Docket No. 2-2102. Default 
PACA Docket No. 2-2103. Default 
PACA Docket No. 2-2104. Default 
PACA Docket No. 2-2105. Default 


BANANA IMPORTING CorRP. v. Guy H. DONALD. PACA 
Docket 2-2407. Default 


BANANA IMPORTING CORPORATION v. TAR HEEL BANANA 
ComMPANY, INC. PACA Docket No. 2-2153. Dis- 
missal—Settlement 


BANNWORTH BROs. v. COOK PropucE, INc. PACA Docket 
No. 2-2233. Dismissal—On motion of complainant 


BEHRENS PRODUCE COMPANY v. J.W.M. Propuce. PACA 
Docket No. 2-2302. Default 


BELSON, JOE v. VICTORY PRODUCE COMPANY. PACA 
Docket No. 2-2091. Default 


Reopening after default, denied 


BENNETT-MOUNT POTATO Co. INC. v. JOHNNIE’S PRO- 
DUCE & POPCORN SUPPLIES Co. PACA Docket No. 
2-2273. Default 


Berry, HENRY J. v. H & P Propuce. PACA Docket No. 
2-2163. Default 


Stay order 
Reopening after default—Granted 


BERWICK VEGETABLE COOPERATIVE v. W. D. POPE PRo- 
DUCE Co. PACA Docket No. 2-2099. Default 
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Perishable Agricultural Commodities Act, 1930—Cont. 
Agriculture Decisions—Cont. 
Best Pak PoTaTo Co. INC. v. THE HAMILTON COM- 
PANY. PACA Docket No. 2-2369. Default 


Stay order 


BILROY’s FARMS, INC. v. RUBY PRODUCE COMPANY, INC. 
PACA Docket No. 2-2023. F.o.b. sale established— 
Grade not part of contract—Acceptance 


BLANFORT, INC. v. DAVILA’s PropUCE Co. INc. PACA 
Docket No. 2-2339. Default 


BLANFORT, INC. v. Mr. TACO PropUcE Co. PACA Docket 
No. 2-2342. Default 


BLANKENSHIP, R. L. v. LA. STRAWBERRY & VEGETABLE 
DISTRIBUTING Co., INc. PACA Docket No. 2-1809. 
Dismissal — Settlement 


BLUE ANCHOR, INC. v. DAVILA’S PRODUCE COMPANY, 
Inc. PACA Docket No. 2-2255. Default 


BLUE GOOSE GROWERS, INC. v. M. & H. PrRopUCcE Com- 
PANY. PACA Docket No. 2-2154. Default 


Denial of motion to reopen 


BoB ALLEN VEGETABLE Co. v. J. R. Witt PRODUCE Co. 
Inc. PACA Docket 2-2019. Default 


Bos ALLEN VEGETABLE Co. v. NATIONAL FRUIT & PRO- 
DUCE Co. PACA Docket 2-2010. Default 


Bounps, K. E. v. Ray A. FINCH Propuce. PACA Docket 
No. 2-2115. Default 


BRANDT, JACK v. SHEFFIELD AND MALLORY. PACA 
Docket No. 2-1551. Bankruptcy—Dismissal with- 
out prejudice 


BRITISH WEST INDIES PRODUCE, INC. v. JOSEPH RUSSO. 
PACA Docket No. 2-2190. Default 


BROWN & HILL TOMATO SHIPPERS, INC. v. SPRINGER & 
Co. PACA Docket No. 2-2169. Default 


BROWN AND LOE, INC. v. PRODUCELAND U.S.A., INC. 
PACA Docket No. 2-2269. Default 


Bup ANTLE, INC. v. Ray A. FINCH PropucE. PACA 
Docket No. 2-2116. Default 


BURNAND AND Co., INC. v. M. & H. Propuce COMPANY. 
PACA Docket No. 2-2157. Default 


Denial of motion to reopen 
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BUSHMAN BROKERAGE, INC. v. PAT GEORGE AND CO. 
PACA Docket No. 2-2327. Default 


BUSHMAN GROWERS SALES, INC. v. A. C. CARPENTER, 
INc., et al. PACA Docket No. 2-1038. Credit limita- 
tion—Resumption of shipment under lapsed con- 
tracts—Guaranty of payment not established 


BUSHMAN GROWERS SALES, INC. v. A. J. RODIN, INC., 
et al. PACA Docket No. 2-1039. Credit limitation— 
Resumption of shipment under lapsed contracts— 
Guaranty of payment not established 


BUSHMAN GROWERS SALES, INC. v. MIDWEST FARMS, 
Inc. PACA Docket No. 2-1037. Credit limitation— 
Breach of payment agreement — Termination of 
contracts 


C. E. DUNCAN PRODUCE Co., INC. v. WILLIAM C. DENNY, 
Inc. PACA Docket No. 2-2325. Default 


C.F.M. Imports, INc. v. MCALLEN STRAWBERRY COM- 
PANY. PACA Docket 2-1827. Dismissal of claim for 
disputed amount—On motion of complainant 


C. J. PRETTYMAN JR., INC. v. DEMARCO PRODUCE CoO. 
PACA Docket 2-2408. Default 


C. R. Lusk & Sons, INc. v. LOPEZ BROKERAGE COMPANY, 
Inc. PACA Docket No. 2-2151. Default 


CAL-CEL MARKETING, INC. v. SPRINGER & Co. PACA 
Docket No. 2-2145. Default 


CALIFORNIA FARM PropucTs v. UTAH PIE COMPANY. 
PACA Docket No. 2-2048. Default 


CAL-VITA PRODUCE Co. INC. v. SANTA BARBARA PRODUCE 
Co. PACA Docket No. 2-2101. Default 


CAPODICE-GRINGER, INC. v. DOMINICK TESTA & SONs. 
PACA Docket No. 2-2045. Dismissal—Settlement 


CARL A. MEYER & SONS v. NATIONAL FRUIT & PRODUCE 
Co. PACA Docket 2-1986. Default 


CARL JOSEPH MaccIo, INC. v. NEIMAN Bros. PACA 
Docket No. 2-1611. Dismissal—Settlement 


CEDAREDGE FRUIT GROWERS, INC. v. FOUNTAIN OF 
HEALTH JUICES. PACA Docket No. 2-2347. Default 
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CENTRAL CITRUS COMPANY v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1880. 
Effective date of dissolution of Sea -T 
nership liable .. cats sda ala 


CENTRAL NEW YORK PRODUCE Co., INC. v. PURE GOLD, 
Inc. PACA Docket No. 2-1474. F.o.b.—Date of 
shipment—“Under billing by transportation com- 
pany”—Delay in transit—Dismissal 


Stay order 
Dismissal of petition for reconsideration 


Stay order—Second petition for reconsideration 
filed—Time for court appeal due to expire 


Dismissal of second petition for reconsideration 


CHANDLER MOUNTAIN TOMATO GROWERS ASSOCIATION, 
THE, v. HARRISON PropUCE. PACA Docket No. 
2-1784. Merchantability—Temperature—Failure to 
establish breach 


CHARLES F. HENNINGTON PRODUCE v. LOPEZ BROKERAGE 
Company, Inc. PACA Docket No. 2-2098. Default .... 


CHARLES M. WRIGHT & SONS v. M. & H. PropuUcE Com- 
PANY. PACA Docket No. 2-2155. Default 


Denial of motion to reopen 


CHARLES TAXIN PRODUCE Co. v. LOPEZ BROKERAGE COM- 
PANY, INc. PACA Docket No. 2-2130. Default 


CHIQUITA BRANDS, INC. v. DELISI FruIT Co. INC. 
PACA Docket No. 2-2086. Default 


CHIQUITA BRANDS, INC. v. JOHNIE STANLEY BANANA 
Co. Inc. PACA Docket No. 2-2183. Default 


CINDY BRAND TOMATOES, INC. v. B & B FROZEN Foops, 
Inc. PACA Docket No. 2-2133. Default 


CLYDE’s PRODUCE, INC. v. WRIGHT’S FRUIT STAND. 
PACA Docket 2-2372. Default 


COAST MARKETING COMPANY v. KLEIN & CAPLAN, INC. 
PACA Docket No. 2-1896. Intent to accept—Par- 
tial unloading—Conversion after acceptance—Lia- 
bility for contract price 


CoAsT MARKETING Co. v. WORLD WIDE PRODUCE Co., 
Inc. PACA Docket No. 2-1949. Suitable shipping 
condition—Breach not established 
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CoFFING Bros. ORCHARD Co. INC. v. DAVILA’S PRODUCE 
Co. Inc. PACA Docket No. 2-2304. Default .. 


COLORADO POTATO GROWERS EXCHANGE v. REDI-FRY 
Potato CoMPANY, INc. PACA Docket No. 2-2232. 
Default . 


COLWELL, ROBERT v. BARBERS FruIT & PRODUCE. PACA 
Docket 2-1984. Default . 


CONSOLIDATED TOMATO Co., INc. PACA Docket No. 
2-2135. Consent revocation of license 


Conway Propuce, INC. v. CONNER BROTHERS PRODUCE. 
PACA Docket No. 2-1967. Sale established—Ac- 
ceptance 


Conway Propuce, INc. v. Don’s PropUucE Co. PACA 
Docket No. 2-2038. Default 


Cook Propuce, INc. v. O-K DistriBpuTors. PACA Docket 
No. 2-2146. Default 


CORLEY PRODUCE COMPANY, INC. v. J.W.M. PRODUCE. 
PACA Docket No. 2-2282. Default 


Cox, RICHARD v. OTHELLO PACKERS, INc. PACA Docket 
No. 2-1923. Failure to harvest—Failure to give 
notice—Damages .. 


Stay order 
Dismissal of petition for reconsideration .. 


CRANE, RAYMOND M. v. NIcK P. APOSTOLOS et al. PACA 
Docket 2-1908. Dismissal—Settlement 


CROWN SALES COMPANY, INC. v. CONSOLIDATED TOMATO 
ComMPANny, INc. PACA Docket No. 2-2167. Default .............. 


CUTSHALL, LAWRENCE v. H. L. DRUMMOND TOMATO 
CoMPpANY. PACA Docket No. 2-2184. Default 


D. M. RoTHMAN Co. INC. v. STEVE CopuLos. PACA 
Docket No. 2-2329. Default 


DANOWSKI, ALPHONSE v. WILLIAM J. HANLON 
PACA Docket 2-2389. Default ...... 


D’ARRIGO Bros. CO. OF MASSACHUSETTS v. NEW ENG- 
LAND CITRUS BOWL, INc. PACA Docket No. 2-2143. 
Default 


D’ARRIGO Bros. Co. OF NEW YORK, INC. v. M. & H. Pro- 
DUCE COMPANY. PACA Docket No. 2-2246. Default 
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DAVILA’Ss PRODUCE COMPANY, INC. PACA Docket No. 
2-1756. Failure to pay—Suspension of license 


DEARDOFF-JACKSON CoO. v. J.W.M. Propuce. PACA 
Docket No. 2-2207. Default 


DEARDORFF-JACKSON CO. v. WHOLESALE PRODUCE SuUP- 
PLY, INc. PACA Docket No. 2-1921. New agree- 
ment—Consignment—Dismissal 


DECON PRODUCE Co., INC. v. VIRGINIA TOMATO CORPORA- 
TION. PACA Docket No. 2-1726. F.o.b.—Quantity 
ordered—Delay in transit 


DELCOR FRUIT SALES v. NEW ENGLAND CITRUS BOWL, 
Inc. PACA Docket No. 2-1741. F.o.b.—Delay in 
transit — Rejection unjustified — Failure to show 
prompt and proper resale—Damages 


DE List Fruit Co., INc. PACA Docket No. 2-2057. 
Consent revocation of license 


DEL Mar Foop Propucts Corp. v. UTAH PIE COMPANY. 
PACA Docket No. 2-2334. Default 


DESERT PRODUCE, INC. v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1879. 
Failure to submit evidence—Dismissal 


DicK MONROE COMPANY v. FRED KARAM & Sons. PACA 
Docket No. 2-1712. New contract — Protection 
agreement — Dismissal 


DOMINICK’S FINER Foops, INc. v. Mo-Bo PRODUCE Co., 
Inc. PACA Docket 2-1723. Delivered sale—Breach 
of grade—Rejection 


Don Lyons, INC. v. THE HAMILTON COMPANY. PACA 
Docket No. 2-2292. Undisputed amount 


Dismissal of disputed amount—On motion of com- 
plainant 


DONNA CiTRUS, INC. v. AZTECA PRODUCE. PACA 
Docket No. 2-2296. Default 


DONNA CITRUS, INC. v. FOUNTAIN OF HEALTH JUICES. 
PACA Docket No. 2-2331. Default 


Douc.tass, S. L. v. J. R. Witt Propuce Co. Inc. PACA 
Docket No. 2-2177. Default 


Douc.ass, S. L. v. SHEFFIELD AND MALLORY. PACA 
Docket No. 2-1472. Bankruptcy—Dismissal 
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Dyk Bros. INC. v. NATIONAL FruIT & PRODUCE Co. 
PACA Docket 2-2008. Default . 


E. A. BROWN TOMATOES, INC. v. CRISTOBAL SALAZAR 
Propuce. PACA Docket 2-2012. Default 


E. J. HARRISON & SON, INC. v. UNITED PURVEYORS, INC. 
PACA Docket 2-1626. Delivered sale—Foreign des- 
tination not part of agreement—Breach of grade 
or condition not established 


E. L. PETERSON & SON v. J. R. Witt Propuce Co. INc. 
PACA Docket 2-1987. Default 


EASTERN POTATO DEALERS OF MAINE, INC. v. BOSTON 
Potato Co. INc. PACA Docket No. 2-2289. Default 


EASTERN POTATO DEALERS OF MAINE, INC. v. D. LA 
MANTIA Co. PACA Docket 2-2268. Default 


ELK RAPIDS PACKING COMPANY v. IsIS Foops, INC. 
PACA Docket No. 2-1572. Failure to ship — 
Dismissal 


ELK RAPIDS PACKING COMPANY v. NEIMAN BROTHERS 
CoMPANY, INc. PACA Docket No. 2-1740. Re- 
jection without reasonable cause—Failure to estab- 
lish breach of grade for frozen pitted cherries 


ESPANOLA VALLEY PACKING CORP. v. KENNETH B. 
WHETSTINE. PACA Docket No. 2-2265. Default 


F. H. Hogue, INc. v. MIKE PHILLIPS ENTERPRISES. 
PACA Docket 2-1999. Admission of liability 


F. H. HOGUE PRODUCE Co. v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1865. 
F.o.b. sale and shipment established 


F. J. REARDON, INC. v. TRI-STATE POTATO DISTRIBU- 
Tors, Inc. PACA Docket No. 2-2031. Admission of 
liability 

F & M PRODUCE DISTRIBUTING INC. v. ZEPEDA, ESPARZA 


& LOPEZ COMPANY OF DALLAS. PACA Docket No. 
2-1877. F.o.b. sale established—Risk of loss 


FARMERS SALES, INC. v. H & P Propuce. PACA Docket 
2-2385. Default 


FASANO PIE COMPANY v. SAWYER FRUIT, VEGETABLE & 
CoLD STORAGE Co. PACA Docket No. 2-2113. Dis- 
missal—Settlement 
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FEDERAL FRUIT DISTRIBUTORS v. MIKE PHILLIPS ENTER- 
PRISES, INCORPORATED. PACA Docket No. 2-2178. 
Dismissal—Settlement 






FLAvorR Pict, INc. v. LEwis H. McNair. PACA Docket 
No. 2-2274. Default 










FLORIDA PLANTERS, INC. v. THE A. E. ALBERT & SONS, 
Inc. PACA Docket 2-1586. F.o.b.—Acceptance by 
diversion é ws 
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FLORIDA PLANTERS, INC. v. JOEY’S BROKERAGE OF SYRA- 
cusE, N. Y. Inc. PACA Docket 2-1770. Adjust- 
ments—Dismissal 







FLORIDA VEGETABLE SALES v. NORFOLK TOMATO COM- 
PANY. PACA Docket No. 2-2267. Default 


FLoyp WiLcox & Sons, INc. v. THE HAMILTON Co. 
PACA Docket No. 2-2368. Default 







Stay order—Motion to reopen 







ForT FAIRFIELD POTATO CoO. v. SKOKIE PRODUCE Co. 
PACA Docket 2-1983. Default 


FRANK BATIAGLIA BRO“ERAGE Co. INC. v. DELISI FRUIT 
Co. Inc. PACA Docket No. 2-2147. Default 











FRAN* GAGLIONE & SON, INC. v. THERON HOOKER COM- 
PANY. PACA Docket No. 2-1886. Authority of 
broker—Breach of grade—Damages 528 







FRESHPICT Foops, INc. v. A. J. CAMP, INC. et al. 
PACA Docket No. 2-1825. Rejection—Damages .... .. 1115 


FRESHPICT Foops, INC. v. CHARLES P. SWEENEY Co. 
PACA Docket No. 2-1840. Breach of good delivery 
standards 











FRESHPICT Foops, INC. v. MICHAEL J. NAVILIO, INC. 
et al. PACA Docket No. 2-1811. Terms—Frost 
damage in “few” head leaves—Breach of good de- 
livery standards . 679 






FRESHPICT Foops, INc. v. O-K Distriputors. PACA 
Docket No. 2-2235. Default 1012 


FRUIT DISTRIBUTING CORPORATION v. LYNCH FRUIT & 
PRODUCE COMPANY, INc. PACA Docket No. 2-2127. 
Default 


FRUIT DISTRIBUTING CORP. v. NORTHLAND BROKERAGE, 
Inc. PACA Docket 2-1604. F.o.b.—Inspection and 
grade at point of shipment not part of contract— 

Breach not established . piste vast adi 
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FrRuItT GROWERS SERVICE CO. v. RANALLI ENTERPRISES. 
PACA Docket No. 2-1924. Dismissal—On motion 

OE I isis SED tA Sica vines enn ccs 846 


FRvUITS OF Four SEASONS v. HIGHLAND Foop PRODUCTS 
Corp. et al. PACA Docket No. 2-2173. Default .............. . 850 


FUNK ORCHARDS v. RANALLI ENTERPRISES. PACA 
Docket 2-2106. F.o.b—Abnormal transit condi- 


tions—Rejection—Damages  .....................000 * 1907 
G. & B., Inc. v. Gray Hatgwoop. PACA Docket No. 
2-2229. Default ; Patek ‘vsscce 


G. & B., Inc. v. JuLIAN Harr. PACA Docket No. 
GR I ooo ors oe lsc ctteckcwsde ce tence chess, eovencveshieusexasees) OM 


GARIN COMPANY, THE v. E. C. MITCHELL. PACA Docket 
No. 2-1974. Breach of et ee ae with cause 
PND, .xvtetets tacnidoea tein es akin ceensen’ 


GARIN COMPANY, THE v. WHOLESALE PRODUCE SUPPLY, 
Inc. PACA Docket No. 2-1878. Sale established 


—Breach of weight—Damages ; 555 
GATEWAY PRODUCE Co. v. GERALD FLETCHER. PACA 

Docket No. 2-2230. Default 1011 
GENE RapovicH & Sons v. DicK MONROE Co. PACA 

Docket 2-1882. Dismissal—Settlement ; je 
GEORGE C. BIRDSONG WHOLESALE PRODUCE v. McMorris- 

HOLMAN Propuce Co. PACA Docket 2-2394. Default 1945 
GEORGE STEINBERG & Son, INc. PACA Docket 2-1757. 

Reopening after default—Granted Se ices 105 


GEORGIA APPLE GROWERS, INC. v. DAVILA’S PRODUCE Co., 
Inc. PACA Docket No. 2-2166. Default 849 


GILBERT ORCHARDS, INC. v. RANALLI ENTERPRISES. 


PACA Docket No. 2-1938. F.o.b. nee in 
transit a 952 


GONZALES PACKING Co. v. ABOOD DISTRIBUTORS CORPO- 
RATION. PACA Docket No. 2-2252. Admission of 


ka li a a ae 1383 

Rehearing denied 1710 
GONZALES PACKING Co. v. GRIFFIN PRODUCE Co. PACA 

Docket No. 2-2225. Default .. 1011 


GRAMMERS ORCHARDS v. CONSOLIDATED TOMATO CO. 
PACA Docket No. 2-2275. Default .............. RE iscsi, ee 
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GRIDLEY, MAXON AND Co. v. ZEIDENSTEIN Bros. PACA 


Docket 2-2026. Breach of grade—Damages 


GRIFFIN & BRAND OF MCALLEN, INC. v. J.W.M. PrRo- 
pUcE. PACA Docket No. 2-2209. Default 


GRIFFIN & BRAND OF MCALLEN, INc. v. M. & H. Pro- 
DUCE COMPANY. PACA Docket No. 2-2158. Default 


Denial of motion to reopen 


GRIFFIN, EDDIE DONALD, d/b/a GRIFFIN PRODUCE Co. 
PACA Docket No. 2-2321. Consent publication of 
facts 


GRIFFIN-HOLDER Co. INC. v. J.W.M. Propuce. PACA 


Docket No. 2-2298. Default is Swe oe 


GROWERS MARKETING SERVICE, INC. v. HERBERT 
SWEANEY Propuce. PACA Docket 2-2387. Default 


GROWERS PACKING Co. v. HARRISON PRODUCE. PACA 
Docket No. 2-2171. Default 


GROWERS SALES, INC. v. TERMINAL PRODUCE OF MIAMI, 
Inc. PACA Docket No. 2-2089. Default =... 


GROWERS SEED & FERTILIZER COMPANY ¥v. PERCONTE 
PACKING CORPORATION. PACA Docket No. 2-2238. 
Default ‘ 


GULF DISTRIBUTING Co., INC. v. A. J. KRECKER AND 
CoMPANY. PACA Docket 2-2003. Default 


GULFTEX BANANA Co., INC. v. GARCIA BANANA CO. 
PACA Docket No. 2-2161. Acceptance—Storage— 
Dumping order too remote—Liability 


GUNTER, L. J. v. PERCONTE PACKING CorP. PACA 
No. 2-2100. Default 


Gus MERCURIO FRUIT & PRODUCE COMPANY v. BENTON 
Fruit COMPANY. PACA Docket No. 2-2288. De- 
fault 


Stay order 


Reopening after default—Granted 


GUZIKOWSKI, WALTER v. EDWARD DILATUSE & Co., INC. 
PACA Docket No. 2-1927. Dismissal!—Settlement 


H. & M. FUJISHIGE v. MIKE PHILLIPS ENTERPRISES, 
INCORPORATED. PACA Docket No. 2-1824. Failure to 
prove reconditioning expense 
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H. SMITH PACKING CorP. v. KBS ENTERPRISES, INC. 
PACA Decleet B-BOOR: Data iiss. sil i Rai FIO 


HALL, HAAS & VESSEY, LTD. v. Joy Citrus & Foops, 
Inc. PACA Docket No. 2-2326. Default ...............0...000008. . 1600 


HANSEN FRuIT & COLD STORAGE COMPANY, INC. v. Da- 
VILA’S PRoDUCE COMPANY, INc. PACA Docket No. 


BE ire ee, Ti ce sc secsescouer 1126 
Harry GLASS LIMITED v. BALLANTINE PRODUCE COM- 

PANY, INc. PACA Docket No. 2-1296. Dismissal 

on motion of complainant 688 
HEGGBLADE-MARGULEAS CO., INTERNATIONAL v. CON- 

SOLIDATED TOMATO Co. INc. PACA Docket No. 

I osc nt gh fas nth Rane Uva ay Saas ajucuasseahins 1125 
HEGGBLADE-MARGULEAS CO., INTERNATIONAL v. MCc- 

Morris-HOLMAN Propuce Co. PACA Docket 2-2393. 

Default eel eee No re re ae eon! }, 1945 
HEGGBLADE-MARGULEAS-TENNECO, INC. v. McCMOorrIs- 

HOLMAN Propuce Co. PACA Docket 2-2396. Default .......... 1945 
HEIDEMA BROTHERS, INC. v. DELISI Fruit Co. INC. 

PACA Docket No. 2-2176. Default ............ ee ee, 
HEREFORD PRODUCE Co. v. MCMoRRIS-HOLMAN PRODUCE 

Co. PACA Docket 2-2395. Default .......................0.cc.00...... 1046 
HERMAN MICHAELSON, INC. v. ACE PuURVEYORS. PACA 

RE Be OE wis os bass sh vSvdascascatcecdsdecsconccceapBewsccsscsscesecees 120 
HERMAN WALKER TOMATO Co. v. M. F. MERRITT TOMA- 

To Co. PACA Docket No. 2-1883. Contract estab- 

lished—Failure to establish breach ...0.............. ..0.:cccccceseeeeeees 1519 

I Dee ee ee ei ieee ak nes clowipicacwveaveiede 1760 

Stay order vacated—Petition for reconsideration 

a a a ae we 1915 


HIGHLAND ORCHARDS v. NATIONAL FRUIT & PRODUCE Co. 
PACA Docket No. 2-1998. Admission of liability 310 


Hi Lire Farms, INc. v. J.W.M. Propuce. PACA Docket 


Se a, on en ee nee hea gi ca thepherts osdvsseseonees 1385 
HILLTOP ENTERPRISES, INC. v. MILLER PRODUCE, INC. 
PACA Docket No. 2-2165. Default 849 


HILOW, FRED JOHN, d/b/a VISTA BROKERAGE Co. PACA 
Docket 2-1971. Consent suspension of license ....... a 
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HOLLANDALE MARKETING ASSOCIATION v. PAT GEORGE 
AND Co. PACA Docket No. 2-2346. Default 1759 
HOMESTEAD TOMATO CO-OP v. G AND T TOMATO CO. 
PACA Docket No. 2-2343. Default 1758 
HorwaTH & Co., INc. v. J. R. Witt Propuce Co. INc. 
PACA Docket No. 2-2058. Default 447 
HOVERSEN & SONS v. H. AXELROD SON COMPANY, INC. 
PACA Docket No. 2-1925. Breach not established % 969 
HuDSON RIVER FRuIT Dist. v. ARTHUR COCCHIA & SONS. 
PACA Docket No. 2-2149. Default . 691 
HYBEL’s PRODUCE COMPANY v. WILLIAM H. NICOLLS, 
Jr. PACA Docket No. 2-1910. Diversion—Accept- 
ance . 413 
Stay order 591 
Denial of request to file further evidence—Dis- 
missal of petition for reconsideration " 577 
INTER HARVEST, INC. v. MIKE PHILLIPS ENTERPRISES 
et al. PACA Docket 2-2016. Default 312 
INTER HARVEST, INC. v. VISTA BROKERAGE Co. PACA 
Docket No. 2-2095. Admission of liability 588 
INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. CON- 
SOLIDATED TOMATO Co. PACA Docket No. 2-2088. 
Default 450 
INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. B. A. 
“AL” GARDNER. PACA Docket 2-2409. Default 1947 
INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. HERRIN 
SALEs Co. PACA Docket 2-2392. Default 1945 
J. A. Woop Co. v. ZEPEDA, ESPARZA & LOPEZ Co. OF 
DALLAS. PACA Docket 2-1855. Acceptance—Part- 
nership liability 297 
J-B DISTRIBUTING Co. v. G. C. MARTIN. PACA Docket 
No. 2-2125. Default . a oe 689 
J. C. WATSON COMPANY v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1860. 
Dismissal—Failure to prosecute 1113 


J. F. MACNULTY, INC. v. DESERT PRODUCE, INC. PACA 
Docket 2-1993. Default 120 
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J. J. CROSETTI Co. v. YECKES-EICHENBAUM, INC. PACA 
Docket 2-1792. F.o.b.—Breach not established— 
Transit delay 287 
J & J DIsTRiBUTORS Co. v. S & K Farms, INc. PACA 
Docket No. 2-2164. Default 849 
Stay order 854 
Denied of reopening 1351 
J. M. SMUCKER Co. v. UTAH PIE COMPANY. PACA 
Docket No. 2-2049. Default 445 
J & N BROKERAGE Co. v. WALLACE FRUIT & VEGETABLE 
Co. PACA Docket No. 2-2228. Default 1124 
J. R. Witt Propuce Co., Inc. PACA Docket No. 
2-2213. Failure to pay—Revocation of license— 
Default 1701 
JACK E. BISHOP PRODUCE v. Bop’s PropucE, INc. PACA 
Docket 2-2406. Default 1946 
JACK L. BrosTorr Co. v. A. C. Propuce. PACA Docket 
No. 2-2196. Default 854 
JAMES Bros., INc. v. J. E. NELSON & Sons. PACA 
Docket 2-2139. Unauthorized deductions 1936 
JAMES MACCHIAROLI FRUIT Co. v. REGAL PACKING Co. 
PACA Docket 2-1981. Default 118 
JARSON & ZERILLI Co., INc. v. P. TAvVILLA Co., INC. 
PACA Docket No. 2-1785. Breach of suitable ship- 
ping condition—Damages—Request for affirmative 
relief not timely—Dismissal 1360 
JIMMIE SHMON PRODUCE BROKER, INC. v. ROY CANTU 
PropuceE. PACA Docket No. 2-2231. Default 1012 
JOBB PACKING Co., INC. v. PETER CONDAKES COMPANY. 
PACA Docket No. 2-1894. Untimely notice—Breach 
of duty 1076 
JOE BYRD PRODUCE v. CONSOLIDATED TOMATO COM- 
PANY. PACA Docket No. 2-2041. Default 444 
JOE Macaio, INc. v. C. COMELLA, INc. PACA Docket 
No. 2-1980. Breach of good delivery standards— 
Delayed inspection—Date of acceptance—Damages 1492 


JOHN B. HARDWICKE COMPANY v. J.W.M. PRODUCE. 
PACA Docket No. 2-2208. Default 1010 
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JOHN C. TaAyYLor Co., INC. v. WILLIAM J. HANLON 
CoMPpANY. PACA Docket No. 2-1885. Breach of 
merchantability—Seller liable for freight and 
dumping expense seman heats os 


JOHN MANNING & Co., INC. v. CONSOLIDATED TOMATO 
Co., Inc. PACA Docket No. 2-2024. Undisputed 
amount 


Dismissal of claim for disputed en 


price established 


JOHNSON, DENNIS H. v. ARTIE’S Foop Propucts, INC. 
PACA Docket No. 2-2317. Default 


JONES PRODUCE, INC. v. J. M. PEREZ PRODUCE Co. 
PACA Docket 2-1655. F.o.b.— Acceptance 


JOSEPH GANGI & Sons, INc. PACA Docket No. 2-2017. 
Failure to pay—Publication of facts—Default 


Stay order 


Reopening after default — Denial — Employment 
eligibility — Repeated or flagrant violation 


Stay order—Pending outcome of court appeal 


JUSTFRANK COMPANY v. SETRAKIAN & Co. PACA Docket 
2-996. Terms—Assumption of loss for percentage 
of deterioration by express agreement—Breach of 
suitable shipping condition 


JUSTICE, VERNON C. v. EASTERN POTATO DEALERS OF 
MAINE, INc. PACA Docket No. 2-2075. F.o.b.— 
Guarantee to final destinations not established— 
Failure to establish breach of contract 


K & B Potato FArRMs, INC. v. CONSOLIDATED TOMATO 
Co., Inc. PACA Docket No. 2-2249. Default 


KELLER FRUIT & COLD STORAGE v. RANALLI ENTER- 
PRISES. PACA Docket No. 2-2090. Dismissal—Set- 
tlement 


Kerr & REVELS FARMS, INC. v. HAROLD C. INABINETT. 
PACA Docket 2-1839. Sale or consignment 


KING SALAD AVOCADA Co., INC. v. LA PREFERIDA, INC. 
PACA Docket No. 2-1573. Acceptance—Liability 


KING, W. O. v. H. L. DRUMMOND TOMATO COMPANY. 
PACA Docket No. 2-2241. Default 


L & M BROKERAGE Co. INC. v. EARL A. Pricke. PACA 
Docket No. 2-2297. Default 
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Lacy, WILLIAM R. v. FLORIDA PEACH Co-op, INc. PACA 
Docket No. 2-1909. Consignment—Produce from 
specified grove—Failure to justify ree ester 
authorized commissions—Damages ............ Dee ce 809 


LAMANTIA-CULLUM-COLLIER Co. INC. v. J.W.M. Pro- 


pucE. PACA Docket No. 2-2285. Default .................0...0.... 1385 
LAUGHLIN’S MiIp-WEST SALES COMPANY v. AGRO RE- 

soURCES, INc. PACA Docket No. 2-2234. Default .... 1184 
LEEF-BRANDT PRODUCE, INC. v. BENJAMIN SACKS CO., 

Inc. PACA Docket No. 2-2109. Delivery of excess 

quantity not established—Dismissal int ae 1532 
LITTLETON & TREVINO v. SANTA BARBARA PRODUCE. 

PACA Docket No. 2-2189. Default 852 
LONG, RALPH W. v. ARTHUR COCCHIA & Sons. PACA 

Docket No. 2-2236. Default 1012 
LorETO G. TREVINO Co. v. CAWLEY PRODUCE Co. PACA 

I Mes TS oid vised cs de ecscnspidiesssscnaintenes .. 1944 
LorRETO G. TREVINO Co. v. JOHN MARTINO. PACA 

ios enact eee dT occctarteridis wishes ox008e 311 
Los ANGELES BANANA DISTRIBUTORS v. BARNES E. 

FARMERSVILLE MARKET. PACA Docket No. 2-2264. 

Dismissal—Settlement ‘ hsscckh Gis aun Stebtals ... 1124 
Los ANGELES BANANA DISTRIBUTORS v. MARTIN’S PRO- 

pucE. PACA Docket No. 2-2313. Default J, vse. 1599 
Louis JACOBSON Fruit & PrRopUCE, INC. v. JOSEPH 

SUDANO PropUCE Co. PACA Docket No. 2-2186. 

Dismissal—On motion of complainant 847 
M. J. DueR & COMPANY, INC. v. TRI-STATE POTATO DIs- 

TRIBUTORS, INC. PACA Docket No. 2-2032. Admis- 

sion of liability . 443 
M & C Propuce Co. INc. v. NEW ENGLAND CITRUS 

BowL, INc. PACA Docket No. 2-2175. Default 851 
M & T Cuirico, Inc. PACA Docket No. 2-2053. Consent 

suspension of license ec laa ca 409 


MacKay, Boyp v. OTHELLO PACKERS, INC. PACA 
Docket No. 2-1948. Expenses of harvesting — 
Rogueing, combining, swathing and hauling — 
Liability of buyer . ea lad nde. ssIaceantnt hic 996 
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MAINE POTATO GROWERS, INC. v. PENNSYLVANIA CO- 
OPERATIVE POTATO GROWERS, INC. PACA Docket 
No. 2-1724. Seed potatoes—Perishable agricultural 
commodity—Untimely notice—Acceptance . 538 


MANNY GORDON COMPANY v. MATATHON PRODUCE CoO. 
PACA Docket No. 2-2055. Default eg 446 


MAPES PRODUCE COMPANY v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1888. 
Failure to submit evidence—Dismissal .... et aaa 


MARK OWEN AND COMPANY v. A. J. KRECKER & CO. 
PACA Docket No. 2-2042. Default a ete ees . 445 


MARKET PRE-PAK, INC. v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1859. 
Failure to prosecute claim—Dismissal ........................00.......... 520 


MARSHBURN, INC. v. DELTA FOOD PROCESSING CORP. 
PACA Docket No. 2-1656. Dismissal—On motion 
of complainant Os peal a dace Aad Oe oe 1123 


MARTIN, GEORGE CALVIN, d/b/a G. C. MARTIN. PACA 
Docket No. 2-2253. Consent suspension of license ................ 1512 


MARTIN PropucE Co. INc. v. J. R. Witt PRODUCE Co. 
Inc. PACA Docket 2-1997. Default .......0.000000.0e 120 


MARTIN PRODUCE, INC. v. C. BASIL COMPANY, INC. 
PACA Docket No. 2-1810. F.o.b. — Inspection — 
Suitable shipping condition—Damages 836 


MARTINO, CHARLES W., d/b/a BILL MARTINO PRODUCE. 
PACA Docket 2- 1841. Failure to pay—Revocation 
of license—Default a tai isc ive 305 


MARTORI Bros. DISTRIBUTORS v. GIANUKOS-MANDOLINI 
COMPANY et al. PACA Docket No. 2-1762. Dis- 
missal—On motion of complainant 847 


Max HERBOLD, INC. v. PRODUCELAND U.S.A., INc. PACA 
Doeket No. B-S270. Detawks | -..c.....5.6.c66c...iciicteccs...0 1127 


MCALLEN Fruit & VEGETABLE COMPANY v. J.W.M. Pro- 
pucE. PACA Docket No. 2-2210. Default 1010 


McCUISTION, LEON, t/a AIRLINE BROKERAGE. PACA 
Docket No. 2-1830. Failure to pay promptly— 
Publication of facts—Default . 823 


MENDELSON-ZELLER CO. INC. v. MONC’S CONSOLIDATED 
Propuce, INc. PACA Docket No. 2-2174. Default 
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MENDELSON-ZELLER Co. INC. v. NATIONAL FRUIT & PRO- 
DUCE Co. PACA Docket 2-2007. Default ...................0......0...... 


MERCED TOMATO GrRs. Coop. ASSN. v. SHEFFIELD AND 
MALLORY. PACA Docket No. 2-1471. Dismissal— 
On me Giens 8 COMMITEE 6.0.3 nl... 


METCALF, CAGER v. H. L. DRUMMOND TOMATO Co. 
PACA Docket No. 2-2185. Default ................ 


MEYER TOMATOES v. GRIFFIN PRODUCE Co. PACA 
Docket No. 2-2150. Default 


MEYER TOMATOES v. G. C. MARTIN. PACA Docket No. 
Is IN I nics corcss ccscscascoseccscotcccedsannnsertncveonnns 


Dismissal of disputed amount on motion of complainant .... 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. AGRO 
Resources, INc. PACA Docket No. 2-2187. Default 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. AGRO 
Resources, INc. PACA Docket No. 2-2280. De- 
fault 


MICHULKA, AuGuUST E. v. SCHIPPER SALES & TRUCKING 
SERVICE. PACA Docket No. 2-2074. Default ..............0....... 


MICKELIAN SALES Co., Inc. PACA Docket No. 2-1831. 
Failure to pay—Publication of facts—Default 


Mip WEstT Farms, INc. PACA Docket No. 2-1976. Cert- 
ification to Judicial Officer—Withdrawal of com- 
plaint—New complaint to be filed oo........ccccccccecesseeeeeees 


Mip WEstT Farms, INc. PACA Docket No. 2-2112. 
Failure to pay—Revocation of license—Default .................. 


MIKE PHILLIPS ENTERPRISES, INCORPORATED v. A. J. 
WEINSTEIN & Co. INc. PACA Docket No. 2-2227. 
Default .... 


MIKE PHILLIPS ENTERPRISES, INC. v. AGRO RESOURCES, 
Inc. PACA Docket No. 2-2281. Default .................0..0....00. 


MIKE SCHULTZ & SON v. STRUBE CELERY & VEGETABLE 
Co. PACA Docket No. 2-1806. Joint account cost— 
Detention charges—Freezing temperature—Dismissal .. 


MILES, WILLIAM C. v. PERCONTE PACKING CORPORA- 
TION. PACA Docket No. 2-2054. Default .... 


MINNESOTA PRODUCE v. STILLMAN Fruit Co. PACA 
YW no TS cer taxkace as tentacsevsacubavedisvenivi 


A.D. 
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MINNESOTA PRODUCE DISTRIBUTORS, INC. v. DELISI 
Fruit Co. Inc. PACA Docket No. 2-2131. Default 


MITCHELL, E. C. v. D-N-E SALgEs, INc. PACA Docket 
No. 2-2094. Failure to ship—Replacement pur- 
chase not reasonable—Dismissal é a 


MONSON BROS. COMPANY v. LOPEZ BROKERAGE COM- 
PANY, INc. PACA Docket No. 2-2152. Default 


MONTEREY BAY PACKING Co. v. SPRINGER & Co. PACA 
Docket No. 2-2195. Default . 


Moran, Loyp J. v. WM. C. DENNY, INc. PACA Docket 
2-2375. Default 


MORGAN TRUCKING, INC. v. BROADWAY MARKET. PACA 
Docket No. 2-2092. Default .. 


Morris SALES & Export Co. v. DEL VALLE TROPICAL 
PropUCcE Corp. PACA Docket No. 2-1758. Breach 
of suitable shipping condition 


Stay order 


Dismissal of petition for reconsideration ........ ................... 


MYERS, CLARENCE v. CONSOLIDATED TOMATO Co. PACA 
Docket No. 2-2119. Default 


MYERS, CLARENCE v. CONSOLIDATED TOMATO Co. INC. 
PACA Docket No. 2-2120. Default 


N. E. FRIEDMEYER-SELLMEYER DISTRIBUTING CO. v. 
CENTRALIA PRODUCE Co. PACA Docket No. 2- 
Ts a le i a a a 


NEW ENGLAND CITRUS BOWL, INc. PACA Docket No. 
2-2199. Failure to windbiahedbiinaiaia of facts— De- 
GN icy iccisinase tenis 


NEW ENGLAND GRAPE DISTRIBUTORS v. CRANE DIS- 
TRIBUTING COMPANY. PACA Docket No. 2-1913. 
Failure to prove prompt and proper resale—Dis- 
TG os ee hee oscar 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. CARIO- 
TO Fruit Distriputors, INc. PACA Docket No. 
2-2066. Default . 
Stay order . sided retiaibaas 
Reopening after default—Granted 


NOGALES TOMATO Co. INC. v. SOUTH CITY PRODUCE, 
Inc. PACA Docket 2-1982. Default 
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NouA, HENRY WILLIAM, t/a HENRY NOHA, JR. PACA 
Docket No. 2-1832. Failure to pay—Revocation of 


license — Default ... ote a ee 


NORDBERG-SELAH FRvuIT, INC. v. HAROLD BRENDLER. 
PACA Docket 2-2005. Default ..................00..0.... 


NortH UNIT Potato Co. v. DIXIE BROKERAGE CO. 
PACA Docket No. 2-2068. Dismissal—On motion 


of complainant a la ale Ria te aa Gi 


NortH UNIT Potato Co. INc. v. J. R. Witt PRODUCE 


Co. Inc. PACA Docket 2-2018. Default 0.0.0.0... 


NortH Unit Potato Co., INC. v. SPRINGER & Co. PACA 
Docket No. 2-2014. Admission of liability 


NORTHERN SEED POTATO COMPANY LIMITED v. CENTRAL 
WASHINGTON PAacKERS, INC. PACA Docket No. 
2-2310. Default 


NorRTHWOOD FRuIT, INC. v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1887. 
Partnership liability 


O. D. Hurr, Jr., Inc. v. Dominic V. GANDOLFO, INC. 
PACA Docket No. 2-1953. Condition on arrival— 
Diversion—Breach of suitable shipping condition 
not established 


Stay order 


Dismissal of petition for reconsideration 


O. L. COGBURN PRODUCE Co. v. CEN-TEX Foops, INCOR- 
PORATED. PACA Docket No. 2-2266. Default 


O. L. DAvis BROKERAGE Co. v. SERVICE POTATO & ONION 
Co. PACA Docket No. 2-1975. Failure to establish 
contract—No clear understanding as to delivery— 
Dismissal 


O. P. MurpHY PRODUCE COMPANY, INC. v. BRAZOS 
POULTRY WHOLESALE Co. PACA Docket No. 
2-2172. Default 


OAKFIELD & ELBA GROWERS, INC. v. MULLER Foops Co., 
CORPORATION. PACA Docket No. 2-2035. Admis- 
sion of liability 

OAKFIELD & ELBA GROWERS, INC. v. W. D. POPE PRO- 

pucE Co. PACA Docket No, 2-2129. Default 
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Page 
OLATHE POTATO GROWERS CO-OPERATIVE ASSOCIATION v. 
FORSCHMIDT BROKERAGE CO. PACA Docket No. 
2-2314. Default ; s eeiven trate aeen 1599 
ONTELAUNEE ORCHARDS v. THOMAS H. McCLoup. PACA 
Docket 2-2366. Default .. dete esol le lcnuscleaedceti ees cin 1943 
ORBIT SALES COMPANY v. CHARLES CUITONE & SONS. 
PACA Docket No. 2-2080. Default Sn 
PACIFIC PACKING COMPANY v. SPRINGER & Co. PACA 
Docket No. 2-2170. Default 850 
PAN AMERICAN FRUIT Co. v. GUY H. DONALD. PACA 
Docket No. 2-1791. Quantity—Excessive charges ................ 640 
Pappas & COMPANY v. SALISCH PRODUCE Co., INC. 
PACA Docket No. 2-2123. Admission of liability 688 
PAYETTE VALLEY FRUIT Co., INC. v. MIKE PHILLIPS 
ENTERPRISES. PACA Docket 2-1951. Dismissal— 
Cm nc iens: GF cama =... s52 6.0685 RS. aR ' 117 
PEARL GRANGE FRUIT EXCHANGE, INC. v. IMPERIAL 
FROZEN Foops Co., Inc. PACA Docket 2-1023. 
Dismissal of petition for reconsideration 308 
PEARL GRANGE FRUIT EXCHANGE, INC. v. IMPERIAL 
FROZEN Foops Co., INc. and/or WISCONSIN Foops, 
Inc. PACA Docket 2-1086. Dismissal of petition 
for reconsideration ....................... ¥ 309 
PENRY PRODUCE v. NATIONAL FRUIT & PRODUCE CO. 
PACA Docket No. 2-2064. Default 446 
PET INCORPORATED v. NEW ENGLAND CITRUS BOWL, INC. 
PACA Docket No. 2-2040. Default .. 444 
PETER ABRAMOWSKI SONS, INC. v. MULLER Foops Co., 
CORPORATION. PACA Docket No. 2-2034. Admis- 
sion of liability 443 
PETER D. DEOUDES & SONS, INC. v. JOSEPH SUDANO PRO- 
pucE Co. PACA Docket No. 2-2237. Default 1012 
PETERS & GARABEDIAN v. G. C. MARTIN. PACA Docket 
No. 2-2028. Undisputed amount 4 436 
Dismissal of disputed amount on motion of com- 
plainant beth at ak i secs HIM acne . 661 
PETERS & GARABEDIAN v. G. C. MARTIN. PACA Docket 
No. 2-2029. Undisputed amount 2a 438 


Dismissal of disputed amount on motion of com- 
plainant ; aol 662 
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PETERSON Bros. RIVER VALLEY FARMS, INC. v. CONSOLI- 
DATED TOMATO Co. PACA Docket No. 2-2148. 
Default 


PHIL DATTILO AND COMPANY OF OHIO v. A. C. GIAM- 
BRONE Co. INc. PACA Docket No. 2-2117. Default 


PHIL DATTILO AND COMPANY OF OHIO v. TRI STATE 
PoTaTo DISTRIBUTORS, INC. PACA Docket No. 2- 
2000. Dismissal—Settlement 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU 
v. M. & H. PropuceE COMPANY. PACA Docket No. 
2-2156. Default 


Denial of motion to reopen 


PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU 
v. HAROLD ZEISLOFT, JR. PACA Docket No. 2-2070. 
Default 


PIAZZA PRODUCE Co., INc. PACA Docket No. 2-2206. 
Consent suspension of license 


Pic’N Pac Foops, INc. v. BEN Gatz Co. PACA Docket 
No. 2-1905. Contract price—No meeting of minds 
—Dismissal 


Post & TABACK, INc. v. M. & H. Propuce CoMPANY. 
PACA Docket No. 2-2245. Default 


POUNDS PRODUCE COMPANY v. FAIRMONT Foops Com- 
PANY. PACA Docket No. 2-2056. Dismissal — 
Settlement 


PouNDS PRODUCE COMPANY v. GRAY D. HAIGWwoop. 
PACA Docket No. 2-2324. Default 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. ARTHUR 
CoccHia & Sons. PACA Docket No. 2-2193. Default 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. MULLER 
Foops Co., CORPORATION. PACA Docket No. 2-2036. 
Admission of liability 


PRITCHARD, CHAS. A. v. DAvID JOHNSON. PACA Docket 
No. 2-2067. Default 


PRITCHARD, CHAS. A. v. LOPEZ BROKERAGE Co. INC. 
PACA Docket No. 2-2039. Default 


PurE GOLD, INC. v. ZEPEDA, ESPARZA & LOPEZ COMPANY 
oF DALLAS. PACA Docket No. 2-1890. Partnership 
liability PO EET LIT 
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QUILLER & ORINGDULPH v. CAWLEY PropUCE Co. PACA 
Docket No. 2-2295. Default 


QUINCY PRODUCE Co., INC. v. DrxrE BROKERAGE Co. 
PACA Docket No. 2-1912. Allowances—Dismissal 


R. D. McGINNIs PropucE Co. INc. v. S & N CERRUTO, 
Inc. PACA Docket No. 2-2323. Default 


R. L. PEED & Co. v. F & G Propuce Co., INc. PACA 
Docket 2-2378. Order for undisputed amount 


R. T. ENGLUND Co. v. J. R. Witt Propuce Co. INc. 
PACA Docket 2-1990. Default 


RALPH SAMSEL Co. v. J. E. NELSON & Sons. PACA 
Docket 2-2140. Terms—Straight consignment— 
Dismissal 


RALPH SAMSEL Co. v. J. R. Witt Propuce Co. INc. 
PACA Docket 2-2021. Default 


RATHBUN, L. CHARLES v. WM. C. DENNY, INC. PACA 
Docket 2-2374. Default 


RATLIFF Potato Co. v. H. B. DistriBuTORS, INc. PACA 
Docket No. 2-2345. Default 


REGAN DISTRIBUTORS, INC. v. C. COMELLA, INC. PACA 
Docket No. 2-2132. Rejection—Damages 


Dismissal of petition for reconsideration 


REMI WESNOFSKE, INC. v. MRS. FAIR’S FINER Foops. 
PACA Docket 2-2025. Default 


RICHLAND SALES Co. v. H. B. DISTRIBUTORS, INC. 
PACA Docket No. 2-2344. Default 


Rio GRANDE PICKLE COMPANY OF PHARR v. SPIKE 
MILLER. PACA Docket No. 2-1686. Exclusive 
agency—Breach of contract—Damages 


RITTER-ROBINSON COMPANY, INC. v. M. SINGER’S SONS 
Corp. PACA Docket No. 2-1898. Dismissal — 
Settlement 


RITTER-ROBINSON COMPANY, INC. v. S & S PRODUCE Co. 
PACA Docket No. 2-1629. Jurisdiction—Timely 
complaint—Delay in transit—Rejection—Damages 


Rost. T. COCHRAN & Co. INC. v. TRANSWORLD FRUIT 
Import Corp. PACA Docket 2-2390. Default 
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Rocky FORD ONION GROWERS COOPERATIVE ASSOCIATION 
v. DAVILA’S PRODUCE COMPANY, INC. PACA Docket 
No. 2-2256. Default ai ibatnacsSazuNicputeheenan dette iacuaience cists : 1126 


Rocky ForRD ONION GROWERS COOPERATIVE ASSOCIATION 
v. DAVILA’S PRDDUCE COMPANY, INC. PACA Docket 
es ROR. TORRONE ose... ib SSS. aes .. 1126 


Rocky PRODUCE COMPANY v. JOSEPH MANNINO PRO- 
pucE. PACA Docket No. 2-2254. Admission of 


SIN isis iecas Maret cccpus Petey vies testi ki Re SRA os sivesnsens 1884 
Rocky PrRoDUCE COMPANY v. SAM SCRAFANO. PACA 

Docket No. 2-2050. Default ....................0.0.0...0. 445 
Rocky PRODUCE Co. v. TOM CARAMAGNO & Co. PACA 

BOOT Be, TOOT IMIEE onsen casicnstssscsesdacesscascsossoderiooss 121 
RODNEY GIFFORD & Sons v. J. R. WITT PRODUCE Co. 

Inc. PACA Docket No. 2-2020. Default and tae 812 
-ROYAL FRUIT COMPANY v. NATIONAL FRUIT & PRODUCE 

Co. PACA Docket No. 2-2063. Default ..... Re 446 
ROYAL PACKING Co. v. NATHAN WARREN & Sons, INC. 

PACA Docket No. 2-1922. Good delivery standards 

—Inspection not representative—Breach not estab- 

lished eect fe 944 

Dismissal of petition for reconsideration .... 1070 
RUBIN BROTHERS v. MULLER Foops Co., CORPORATION. 

PACA Docket No. 2-2037. Admission of liability .... 444 
RuBY ROBINSON Co., INC. v. MELVIN OLSEN PRODUCE. 

PACA Docket No. 2-1911. Failure to establish 

breach of grade or merchantability ; ' 578 
RUGGIERI, DINO P. v. MUSHROOM DisTRIBUTORS. PACA 

Docket No. 2-2083. Undisputed amount 521 

Order for disputed amount—Breach of merchant- 

ability not established Be ieetucereenes 1902 
S. B. Davis Co. v. DESERT PRODUCE, INC. et al. PACA 

Docket 2-2006. Default Sse boe Ra eevee Pan sc tadectobw bites inset 310 


S. STAMOULES, INC. v. NORRISTOWN WHOLESALE, INC. 

PACA Docket No. 2-2142. Failure to ship produce 

meeting size specifications—Rejection—Dismissal 1721 
SALINAS LETTUCE FARMERS COOPERATIVE v. SALT CITY 

PropUCcE Co., INc. PACA Docket No. 2-1977. F.o.b. 

—Breach of good delivery standards ........................60000.... 1098 


IN a. SR nee A. AR i isssncotciven, 


Dismissal of petition for reconsideration .............................. 1517 
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SALINAS SYSTEM SALEs, INc. PACA Docket No. 2-1972. 
Failure to pay—Publication of facts—Default 563 
Stay order ........... , ii: 688 
Denial of motion to reopen after default—“Respon- 
sibly connected” individual seas 1069 
SALISBURY, JOHN L. v. TRI-STATE APPLE EXCHANGE, 
Inc. PACA Docket No. 2-2111. Dismissal—Excess 
produce ‘i Sete = Fear cr eis 
Stay order ..... - shi ae 
Dismissal of petition for reconsideration .............................. 1985 
SAND MOUNTAIN CoRP. v. NIAGARA FRuIT Co. INC. 
PACA Docket 2-1992. Default bids eaeisbtntacis 120 
SANTA CLARA PRODUCE, INC. v. DAVILA’S PRODUCE COM- 
PANY, INc. PACA Docket No. 2-2194. Default sins 853 
SANTA CLARA PRODUCE, INC. v. J.W.M. Propuce. PACA 
Docket No. 2-2211. Default . yee ens? 1010 
SANTO TOMAS PRODUCE ASSOCIATION v. NATIONAL FRUIT 
& Propuce Co. PACA Docket No. 2-2078. Default ............... 449 
SCARPACI, ANTHONY JOSEPH et al., d/b/a NATIONAL 
FRUIT AND PropUCE Co. PACA Docket 2-2182. 
Failure to pay—Revocation of license—Default .................. 1899 
ScENIC FRUIT COMPANY v. UTAH PIE COMPANY. PACA 
Docket No. 2-2332. Default Dt AA Bis aa ita 1601 
SCHMIEDING, INC. v. BITTLE FRUIT MARKET. PACA 
Docket 2-1991. Default eases Sok abts ee 
SCHMIEGE Bros. v. GOLDEN SANDS SALES. PACA Docket 
No. 2-2318. Default sian tact Mek Vide hentai sa Soh eatoetsh 1599 
SEALED-SWEET SALES, INC. v. JOY CITRUS & Foops, INC. 
PACA Docket No. 2-2144. Default 691 
SEIVER, JOHN v. THOMAS J. HOLT Co., INc. PACA 
Docket No. 2-1854. Size—New agreement—Con- 
signment not voidable—Dismissal ........... eee 653 
SHAPIRO & COHEN, INC. v. CARIOTO FRUIT DISTRIBU- 
Tors, Inc. PACA Docket No. 2-2046. Default ea 
Stay order ...... dog eieatacerisitdercncecbiciaee sas doaasei axe tbh 





Stay order vacated 
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Sip Lipsiz & Co. v. HAL MERDLER PRODUCE, INC. et al. 
PACA Docket 2-2030. Terms—Deferred billing— 
Price determination a bails bc et 


Sip Lipsig & Co. v. WESTERN PRODUCE Co. PACA 
Docket 2-2001. Default . 


SILVER CREEK PACKING COMPANY v. G. C. MARTIN. 
PACA Docket No. 2-2124. Default . 


SILVER CREEK PACKING COMPANY v. SALISCH PRODUCE 
Co., Inc. PACA Docket No. 2-2122. Admission of 
SR * ibicdeetads 


SIMEONE Bros. Potato Co., Inc. PACA Docket No. 
2-2222. Consent suspension of license 


SIMMONS PRODUCE v. A & P Propuce Co. PACA Docket 


No. 2-2051. Default ... 


Six L’s PackineG Co., INc. v. THoMAS H. McCLoup. 
PACA Docket No. 2-2367. Default 


SKLARZ PRODUCE Co. v. MARVIN Gray. PACA Docket 
No. 2-2114. Default .... 


Stay order 
Stay order vacated—Motion to reopen not filed 


SLAYMAN Fruit Co. v. WHOLESALE PRODUCE SUPPLY, 
Inc. PACA Docket No. 2-1836. Sale established— 
Deferred billing—Absence of price agreement . 


Sot SALINS, INC. v. ROBERT E. KELSOE COMPANY. 
PACA Docket No. 2-2097. Failure to give notice 
of wrong billing—Acceptancee .............. é 


SONORA DISTRIBUTING COMPANY, INC. v. CONSOLIDATED 
Tomato Co. PACA Docket No. 2-2118. Default 


SoutH BAY FARMERS COOPERATIVE ASSN. v. SHEFFIELD 
AND MALLORY. PACA Docket No. 2-1470. Dis- 
missal on motion of complainant ...... 


SPADA DISTRIBUTING Co., INC. v. JEROME BROKERAGE 
& DIstrisuTING Co. PACA Docket 2-1631. F.o.b. 
established—Adjustments—Dismissal 


SPRING HILL Farms, INC. v. ARTHUR COCCHIA & SONS. 
PACA Docket No. 2-2322. Default 


Spupco, INc. v. Tasty SNacks, INc. PACA Docket No. 
2-2305. Admission of liability .........................0:. ccc 
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Staros, JAMES. PACA Docket No. 2-1807. Publication 
of facts for failure to pay—Default ......000oooocnn. 950 
STANDARD FRUIT AND STEAMSHIP Co. v. STILLMAN 
Fruit Co. PACA Docket 2-2371. Default sin diana: 
STAR FARMS v. PERCONTE PACKING Corp. PACA 
me BUR Be EI annonce Sic ein sctncesiccrne 450 
STEPP, LEON v. CONSOLIDATED TOMATO Co., INc. PACA 
BO TUR. TGs Ie ac ha cessccascacecs ce vpaceevdenncecad cocdens ... 849 
SUNNY Farms, INC. v. AMERICAN POTATO COMPANY. 
PACA Docket No. 2-2033. Admission of liability ................... 443 
SuNNY Farms, INC. v. PERCONTE PACKING CORP. 
ae. RO Bets IIR 65 5k cho odecia eee Nise ecw ancvccteveses 312 
SUNNY FarRMs, INC. v. PRODUCELAND U.S.A., INC. 
PACA Docket 2-2410. Default ee ne 
SUNNY RIDGE FARMS v. EDWARD DILATUSH & Co., INC. 
PACA Docket No. 2-1937. Failure to give notice 
of rejection—Failure to establish breach by com- 
plainant...... oh , oe be ee 
SUNRISE ORCHARDS, INC. v. HERBERT SWEANEY PRO. 
PACA Docket 2-2840. Default ...........0...00...ccccccc cece .. 1758 
TABLE PRAISE AVOCADO COMPANY v. DAVILA’S PRODUCE 
ComPANyY, INc. PACA Docket No. 2-2259. Default ............... 1126 
TERMINI, PHILIP v. MOUNTAIN PRODUCE Co. PACA 
Docket No. 2-2386. Default OS licsiseceus Ma 
THERON HOOKER COMPANY v. BEN GaTz Co. PACA 
Docket No. 2-1963. F.o.b—New agreement—Grade 
not part of contract—Breach not established ........................ 1109 
THOMAS PRODUCE COMPANY v. ROCKY FORD PRODUCE 
CoMPANY. PACA Docket No. 2-1652. Weight— 
Slack pack—Failure to establish breach .................... 417 
TIMMONS, BILLY v. JOHN D. GRIFFIN. PACA Docket 
De ee ee a ee ree 


ToM NAKAMURA, INC. v. WARNER-DONNALLY PRODUCE. 
PACA Docket No. 2-2278.. Default. ............05...06....ccccce cccsssssceees. 1128 


TRANSWORLD FRUIT IMPORT CorP. v. S. ROGERS HICK- 
MAN, JR., INC. PACA Docket No. 2-2224. Undis- 
I i  car.on idan cddas chr eamcar anita asda ie epae wen iede hicasissés ae 


TREASURE VALLEY GROWERS & SALES, INC. v. ANDY’S 
PropucEe Co. PACA Docket No. 2-2212. Default .................. 1011 
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Page 
TRIPLE E PRODUCE CORPORATION v. JOHN MARTINO. 
PACA Docket No. 2-2073. Default . £2 
TUCKER PRODUCE Co. v. WRIGHT’S FRUIT STAND. PACA 
Docket 2-2373. Default vielen adeeb te aces 1943 
UNITED FRUIT SALES CORP. v. WHOLESALE PRODUCE 
Suppty, Inc. PACA Docket 2-1835. Breach of 
weight—Rejection justified—Dismissal sccgapeccce 
UNITED MELON DISTRIBUTORS, INC. v. ED BLAYLOCK 
Propuce. PACA Docket 2-2405. Default ..... Dereh a: 1946 


UNITED PACKING Co. v. J. R. Witt Propuce Co. INc. 
PACA Docket 2-1989. Default ; » se 


UNITED PACKING COMPANY v. LOU LODEN PRODUCE DIs- 
TRIBUTOR. PACA Docket No. 2-1897. Dismissal— 
Settlement : 688 


UNITED POTATO Co., INC. v. DOMINICK TESTA & SONS. 
PACA Docket 2-1985. Default ..... n ; 119 


VALLEY FARMS v. CONSOLIDATED TOMATO Co. INC. 
PACA Docket No. 2-2121. Default 689 


VALLEY FRUIT & VEGETABLE Co. INC. v. CAWLEY PRO- 
DUCE Co. PACA Docket No. 2-2330. Default ... 1600 


VALLIANT VEGETABLE COMPANY v. PRODUCELAND U.S.A., 
Inc. PACA Docket No. 2-2303. Default accu) A 


ViIcToR FRUIT GROWERS, INC. v. J. R. Witt PRODUCE 
Co. INc. PACA Docket 2-1988. Default ................... : 119 


VUKASOVICH, INC. v. BILL MARTINO PropUCE. PACA 


Docket 2-1995. Default ................0.000000. ese kT, ca civcceccvc 
W. E. BITTINGER Co. INC. v. CORN QUEEN FROZEN 

Foops, Inc. PACA Docket No. 2-2082. Default 4 . 449 
W. SHapiro & Co. v. NOEL B. Harpina. PACA Docket 

2-1584. F.o.b. sale—Delay in transit ; Riaes 957 


WALLACE FRUIT & VEGETABLE Co. v. SOBIECH IRRIGA- 
TION EQUIPMENT, INC. PACA Docket 2-1884. 
Breach of grade—Rejection timely—Dismissal at 363 


WALTER B. Davis, INC. v. ARTHUR COCCHIA & SONS. 
PACA Docket 2-2226. Default ..................0.00c ee 1011 


WALTER SHIN PRODUCE v. SHEFFIELD AND MALLORY. 
PACA Docket No. 2-1587. Bankruptcy—Dismissal 
without prejudice . Sa j i. 
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WEBBER & SONS, INC. v. LOMBARDO FRUIT & PRODUCE 
Co. PACA Docket 2-1725. F.o.b.—Failure to order 
shipment—Breach of contract 113 


WEEKSVILLE PRODUCE DISTRIBUTORS, INC. v. J.W.M. 
Propuce. PACA Docket No. 2-2284. Default eer 1384 


WEISS BROKERAGE Co. v. SAWYER FRUIT, VEGETABLE & 
CoLp StTorAGE Co. PACA Docket 2-2126. Dis- 
missal—Settlement 1757 


WELCH FRUIT SALES, INC. v. ZEPEDA, ESPARZA & 
LOPEZ COMPANY OF DALLAS AND ZEPEDA, ESPARZA 
AND LOPEZ Farms. PACA Docket No. 2-1864. Dis- 
missal—On motion of complainant egaeee 442 


WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH v. 
WitT-Mor Foops, INc. PACA Docket No. 2-1895. 
Undisputed amount 112 


Dismissal of disputed amount on motion of com- 
MII ooo sci san 5 3 _ 416 


WILEMAN Bros. & ELLIOTT, INC. v. SHEFFIELD AND 
MALLORY. PACA Docket No. 2-1552. Dismissal on 
motion of complainant 687 


WILKINSON-COOPER PRODUCE, INC. v. AZTECA PRODUCE. 
PACA Docket 2-2348. Default 1759 


WILSON AND WALL PRODUCE Co. v. FRESH AIR MARKET. 
PACA Docket No. 2-2043. Default ‘ vel 


WINCHESTER APPLE GROWERS ASSN., INC. v. ROBERT E. 
KELSOE COMPANY. PACA Docket No. 2-2160. 
Default 848 


WoLr, HARRY v. HERRIN SALES Co. PACA Docket 
2-2391. Default 1945 


Wo.tr, Harry v. J & N BROKERAGE Co. PACA Docket 
2-1996. Admission of liability aan 


Woopy’s TOMATO COMPANY v. JACKSON PRODUCE CoM- 
PANY. PACA Docket No. 2-2328. Default "I 1600 


ZELLWIN FARMS COMPANY v. J.W.M. Propuce. PACA 
NE. Diiis ees MIO oii oiiviceiscciccdececavscessconancscecotuecansbunees 
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HARLAND W. CHIDSEY v. BERT GEURIN. 6th Cir. June d 
7, 1971. Affirming district court’s dismissal for 
lack of jurisdiction where defendant-appellant 
Geurin failed to file bond for double the amount 
of the reparation awarded within 30 days of Sec- 
retary’s order. Holding that such bond requirement 
does not violate due process clause of Fifth 
Amendment where party lacks sufficient assets to 
post the required bond 1760 


MELVIN OLSEN v. USDA et al. W.D. Wis. Oct. 15, 1971. 
Dismissing motion for extension of time within 
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ADJUSTMENTS OR ALLOWANCES 

Established .................. OF sae hein iets sesscrseccsesee LOB, 626, 1881 

Failure to establish ............ halt ba kisnttaiden SRE. Rake SE ee 

Bow. deteriovation:atter arrival «...................cccc0cciécsccccci.ctbseccssesceess . 1936 

Unauthorized ...............000...... S aeesieas siixn docs to cid ssaiditaian ess onelbes 1936 
ADMINISTRATIVE PROCEDURE ACT (disciplinary) 

SI 5 oop ca cei sn euscodin ce adestsdescuicniahacivax:< Dee nae . 1542 
AFFIRMATIVE RELIEF 

Requested after close of hearing, may not be considered . . 1360 
AGENCY 

Exclusive agency contract 0.000.000.0000... Kavtih ae ee 
ASSIGNMENT OF CAUSE OF ACTION 

Proper party complainant Scott eotaasbettee 367, 378, 388 
BANKRUPT CORPORATION (disciplinary) 

Default order agaimst 0.0.0.0... ccc cccccccscceseeeees spaacuits 565 
BANKRUPTCY (reparation) 

Dismissal without prejudice ............ vascsacessssdecdoccslice GMT Gua 
BREACH OF DUTY 

In handling consignments istics) : 1076 
BROKER 

PI MI isckinccctsicccaesdnunssoaesions , in tee 528, 1115 

Breach of duty not established 106 

Delivered price adjustment established Riess — 

No authority to change terms of contract ee ae 

ia iesic ideas tnd veda ' Loe 

ee iameniiae 558, 1925 

Not proper party . z 558, 1907 


Unauthorized collection ...................00ccceee id Jews. ... 4839 
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BROKERAGE 


Due under exclusive agency contract 


CERTIFICATION TO JUDICIAL OFFICER 


Page 


978 


Motion of complainant to withdraw disciplinary complaint so 


that new complaint may be filed naming additional 


parties 
COMMISSION 


Unauthorized 


COMPLAINT (reparation) 


Dismissal, failure to prosecute 


Untimely motion to amend 
COMPLAINT AND EXHIBITS (reparation) 

Not accepted as evidence at oral hearing 
CONSENT ORDER (disciplinary) 


Publication of facts (failure to pay) 


Revocation of license (failure to pay) 


Suspension of license (failure to pay promptly) 


421 


809 


520, 1113 
367, 388 


975, 1002 


1699 
433, 807 


110, 409, 
966, 1512, 1711 


CONSIGNMENT 
Breach of duty 1076 
Failure to establish 294, 555, 1751 
Failure to justify dumping 809 
Guaranteed terms, not established 1904 
Not voidable 653 
Produce from specified grove, reasonable market value 809 
Straight basis, established 1904 
CONTRACT 
Breach of brand, rejection 1534 
Breach of exclusive agency provisions 978 
Breach of, for failure to order .......................00:000:00665 113 
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CONTRACT—Cont. 

SR GE. UE, GRIND 55. oon. fcdicccicik.. KRG . 1917 
Breach of grade, rejection ...........6:.........:ccccc..scccdeeess Jamas. 95R, aee 
Breach of size, rejection potiia. dbiaad deronae 1721 
Breach of weight, rejection .................::8sif06.. ci eases 4. 1692 
Cancellation not established .....................:ccccccccsssesseestbseeesscesesees 1115 
BI GID ain sisssccsnsncesecscisii nice DI A 978 
Established ............ .... 118, 294, 972, 1115, 1519, 1539, 1751 
Exclusive agency provisions ian deiiaue 
Expense of harvesting, liability of buyer ; ; 996 
Expenses of trucking and wharfage , ecrencie an 
Express warranties not established 668, 1519 
Failure to establish ; 1085 
Failure to establish breach 261, 299, 417, 578, 961, 969 
Failure to take commitments 978 

Federal inspection and specified grade at point of shipment 
not part of contract , ; 299 
Foreign destination not part of agreement o 2 261 
New agreement for consignment established 653, 832 
New agreement for protection established 546 
New agreement not established ; j J 836, 1109 
No clear understanding as to delivery terms ...... 1085 
No meeting of minds 522 
Oral 549, 568, 582, 637, 978, 1504 
Pre-committed customers steer 978 
Quantity 568, 640, 1498, 1532 
Sale or consignment 294, 555 
Shipping instructions not followed 816 


Weight specifications not applicable ii 417 
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Page 
CONTRACT PRICE 
BE IIIS ois oseisicssccsivinsns ed. A BY: GIIRT A, 0:0 
Deferred billing, price to be determined after resale 1925 
aE WEE HORNS. »..0... 0.5 , Welt.s.. VGA 
No meeting of minds ............ SEAR ANIE. SLERE A TOR Se 
I IIE  isisisiscicssiniccssesssiic sprees At Bs icity: OE 
NN UIE UNO is inisssisssceeaseianscconssecn cele, Stemmelbonen 522 
Reasonable price at time of delivery .o......................ccccccceseeeteeees 1751 
CONTRACT TERMS 
ata tcdsshs. Sassssnsoigssacedniuasnacs 1104 
“Decay” interpreted as “deterioration” ............. eee 265 
Delivered sale Not OStADIGNC ...........5..:0s.cccecsecssssesscesssseossssseoseseeses 106 
I fats acpidussassossn ak eiunibussd oma esoesaseahas aeapastemanibcssdes 1352 
OU cata cenaniith niceladvapucia tiie HB cidcwis 836 
ea A TE NB NE 5 osiies sconcisaveansvensadsoogsmeaiesasTbovqnnse 679 
Frost damage in a “few” head leaves ...................00... 679 
I Ay TI ais eiscccssccsisvess bsssccssesnisccsveesecsocoalavazeessees 1104 
Guaranty of grade, etc. not part of contract ....00.0...0.0.... 961 
Net cash on receipt of invoice with USDA cert. and B/L 
attached ....... ssdipenne ere eet ns Pee eas ect thes ete each 113 
Rejection to be communicated to seller ....................... ai 1104 
Right of rejection .......................... attracts core secsuseve 
ig fds tut onsen ch wih poeta eas hs ioe 643 
Under billing by transportation company ...... -iitetnaaiats s 643 
CORPORATE OFFICERS (disciplinary) 
Default order (80 A.D. 565) stayed ...............ccce cc ccsccsesteeesees 591 


Default order (30 A.D. 565) stayed pending outcome of court 
appeal to circuit court. ..................... eh . 1074 
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COUNTERCLAIM 
Denied, where check “in full settlement” accepted and deposited 
ee a ee ee ee ee 
pS A Ee chiciniteaci iad cians aiaite Me Ace. 957 
Dismissed for lack of jurisdiction ......... bnicthieceidittlicas 972 
For loss of profits, dismissed - versssee-es, 807, 878, 388 
Reduction of ................... scceen iia — ia 
CREDIBILITY (reparation) 
Findings of presiding officer chen cate aneieaes 972 
CREDIT 
Limitation of ............... z 367, 378, 388 
CROP 
Produce from specified grove RY 809 
CROP CERTIFICATION 
Seed potatoes , ‘ime. ae 
CROP HARVESTING 
Buyer liable for expenses of harvesting . ere 
Pailure to give notice of rejection ...................cccc.cccccscseccescccesceees 1104 
Failure to harvest, not justified . ss sie. <> setcateeet aero baae 1104 
Frost injury determination ee: 
CUSTOM 
Failure to establish sidsconeeewe ie desntsttacpecee aa 
Terms not equivalent to U.S. grades . 1742 
DAMAGES 
Assumption of loss for percentage of deterioration ................. . 266 
Based of alleged Tesmle WAU .............00..0:sccccescce-ccsessesssesecsescesesers 992 
NE GE TOI cansincisciiricioiinn dain nit wank 1534 


Breach of exclusive agency provisions 978 
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Page 
DAMAGES—Cont. 

Breach of good delivery standards ........0..............ccccccccececessseeeeees 1492 
I I i cca Peeaissecsatsesignss A 
Breach of grade, no damages ........................... i cee emeteme esas, ee 
Breach of suitable shipping condition .................. 265, 836, 1860, 1367 
Breach of weight specifications ......................ccccccccccseeereeeeeeeeeees = B55 
I cai ie a AST esac vinashasat oeauneae ‘a 992 
Expenses, freight and dumping fee ..........0......0.......cc:ccccceeeeeeeees . 898 
Failure to establish ............. sb Sale alderman ias scien: sy). 
Failure to harvest ............. eae ae a aacg 1104 
Failure to ship, no damages . ee scvssvese OOO 


Losses by reason of deterioration over and above those con- 


templated in express agreement Scraneah ees i aie 265 
Market value .... Sh Meh EU Oe le So - . 1860, 13876 
Reasonable market value .........................006.. So seiees 809 
Replacement purchase not reasonable 3-3 
Resale value ............ ’ 528, 1367, 1917 
Resulting from rejection ... .. wee 1115, 1876, 1539, 1907 
Storage charges 582 
DELIVERY 
Dismissal of claim where produce in excess of contract was 
shipped ebianinsossaniites igi insu obe savetitencts. ae 
Evidence of ............ : aes scesih 
Failure to establish delivery of excess quantity cies eae 
DESTINATION 
Foreign transshipment not contemplated ..c 


DISCIPLINARY ACTION (See: EMPLOYMENT) 


DISMISSAL (reparation) 
Consignment established under new agreement ... 
Failure to establish contract ne 

Failure to establish delivery of excess quantity 





30 A.D.] CUMULATIVE SUBJECT INDEX 2025 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


Page 
DISMISSAL (reparation)—Cont. 
Failure to establish guaranteed consignment terms 1904 
Failure to establish prompt and proper resale 3 992 
Failure to prosecute 520, 1113 
Failure to ship 816 
Failure to submit evidence 975, 1002 
F.o.b. sale established 106 
Investigative report insufficient to support allegations of 
complaint ceeeee 975, 1002 
Of claim where excess produce was shipped 1498 
Price adjustment established 102 
Protection agreement established é‘ 546 
DISPUTED AMOUNT 
Adjusted 1381 
Dismissal of 1381 
Dismissal of, on motion of complainant 101, 416, 652, 661, 
662, 1916 
Order for . 1902 
DIVERSION 
Applicability of suitable shipping condition warranty 674 
Inspection at other than contract destination 836 
DUMPING 
Failure to establish ' 668 
Order for, too remote 1738 


EMPLOYMENT (disciplinary action) 


No licensee shall employ any person found to have committed 
any flagrant or repeated violation of §2 of the act, except 
that the Secretary may approve such employment after 
one year following such finding 815 
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Page 
EVIDENCE (reparation) 
Denial of request to submit further evidence .............................. 577 
Failure to submit verified written statement in support of 
pleadings Lacie as aaa Saab iisacanistskaiecaieeereietutia inaan dead ics. a 
Memorandum of sale ................. Se 
NE aha i a ee 
Presumption of receipt of memorandum of sale ..................... ... 658 
EXCLUSIVE AGENCY PROVISIONS 
SE ite Ice. nsiciakisssscpsAiuvsnigiinsshladsosnansaphadascunavegelseeereasinis . 978 
EXPENSES 
Buyer liable for rogueing, combining, swathing and hauling 
expenses in harvesting of Crop .................c:cccccccceescceeesseeseeeee. 996 
See Mer GOD ......<.........:..:..20eh50aned «.. dE SEES 640 
Wharfage charges not part of contract .2.00000.0.0......cccceccceeeeeeees 640 
EXPRESS WARRANTY 
nea eck rer crrmerunioanoncdeieecsdovacenae amici 668, 1519 
FAILURE TO PAY (disciplinary) 
Consignment proceeds ............. Stvesie meer ee 
Joint account proceeds... cescsseeseeseeees saa a aaa .. 1899 
Publication of facts (default order) .......................0005. 563, 565, 830, 
950, 1374 
Purchase price ..................... sissteesssseeeee, B06, 401, 568, 565, 830, 950, 
1349, 1374, 1701, 1899 
Revocation of license (default order) ........ 305, 401, 1349, 1701, 1899 
FAILURE TO PAY PROMPTLY (disciplinary) 
Administrative Procedure Act notice ..............0..000.. Hiscaaiibevttan 1542 
I SR BAS. LGR. REECE. 2 AMOS RT. Roane 823 
i OU I ns cesdsnsanpesigi csnastobss evel ib avsbsastnndi 1542 
“Raowmngy’ failing to PAY Promipels ......................ccccccccccsccssssesssoes 1542 


Opportunity to achieve compliance with respect to future ........ 1542 
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FAILURE TO PAY PROMPTLY (disciplinary )—Cont. _— 
Publication of facts (default order) ..... 828, 1724 
Purchase price 422, 823, 1724 
Reduction of recommended sanction : .. 1542 
Suspension of license (default order) ee. | 


Suspension of license in abeyance for four years (oral hearing 
and oral argument held) a hs a ete a 1542 


F.0.B. AS TO PRICE, DELIVERED AS TO GRADE 
Breach of grade . 863 


F.0.B. INSPECTION AND ACCEPTANCE ARRIVAL 
Not part of agreement ‘ 952 


F.0.B. SALE 


Adjusted price .. 291, 1381 
Alleged non-receipt of produce eee. 999 
Assumption of loss for percentage of deterioration 265 
Breach of brand ..... 1534 
Buyer’s risk .. ; w. 1504 
Changed to consignment , 653 
Condition at contract destination si svivse ys Ge 
Conversion after acceptance . 4. . Ce 
Custom .. x : ee 
Diversion a 
Established .. 106, 291, 952, 999, 1004, 1071, 1352, 1376, 1907 
Express agreement for assumption of loss for percentage of 

GION ei siosiicicccincnctep peers emai 265 
Failure to establish express warranties 413 
Failure to order 113, 582 
Federal inspection and specified grade at point of shipment 

not part of contract 299 


Foreign commerce 265 
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F.0.B. SALE—Cont. 


Frost damage in a “few” head leaves . 
Frozen pitted cherries within Grade A tolerance 


General market price 


Good delivery standards 


Good delivery standards not applicable 


Grade not part of contract 


Guaranty of grade at destination not part of contract 


Intent to accept 

Liability under f.o.b. terms 

Loading 

Lossies over and above those contemplated 


Net cash on receipt of invoice with USDA cert. and 
attached 


Percentage of frost damage ...... 
se cass vaivecasscvenuan stunavsbemecais 
Reconditioning not established 

Remoteness of inspection 

Risk of loss 

Seed potatoes 

Shipment established 


Suitability for particular purpose . 


FOREIGN COMMERCE 

Breach of suitable shipping condition 
FOREIGN DESTINATION 

Not part of agreement 


FREEZING INJURY 


Determination of, not established 


Failure to establish 


Percentage of frost damage in a “few” head leaves 


Guaranty to final destinations not established ................... L 


582 

403, 1109 
Bhs 287 
1004, 1109 
1376 

... 1352 
1504 


.. 999, 1089 


299 
265 

B/L 
Buse 113 
679 
568 
1095 
299 
999 
538 
1071 


538 
265, 1367 


261 


668, 1519 
679 
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GRADE 
Mae WectRentians.s. :..26555.4.. L228 A Lak eeeee 1742 
Failure to establish percentage of decay .............. Ra CE 
Frozen pitted cherries within Grade A tolerance .......................... 582 
Not part of contract . a a at vesssveveeee 961, 1004, 1360 
GUARANTY 
Of grade at destination, not part of contract aks DiS nk Eee 
Of grade on arrival, not part of agreement sacinnessgitek, Ie 


Of grade, weight and condition to destination, not established 961 


GUARANTY OF PAYMENT 
Failure to establish ... ‘ see : 378, 388 


GUARANTY TO FINAL DESTINATION 
Not part of agreement ee 1352 


HARVESTING EXPENSE 


Buyer liable for ... ; — 5. bade 996 
INSPECTION 
At other than contract destination .. a a 836 
Delayed ............ c . 1492 
Federal inspection and specified grade at point of shipment 
not part of contract 4 Faghcste. 
Identification of produce back 102 
Not representative 944 
Period within which inspection will be deemed adequate 
IR at inc disins. tdci ee 
Remoteness of ...... : . 299, 578, 668, 836, 957, 1076, 1519 
Waived by seller Ls Santali 832 


INTERPRETATION 


“Do the best you can with it” ete. ................. create . 528 
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JOINT ACCOUNT 
Detention charges as part of joint cost en 411 
Freezing temperature sbpeseteecbags <onabed bdiiee ves bs 411 
JURISDICTION 
Out-of-season produce received from out of state 279 
IIIS, cin cvvsccnedcdasienssvcevenes sds nicer ideiea aca sve xneess ae eG at 538 
Timely informal complaint ................. souls Ditesasicbias tessa te Recetega<Jbdds<<as 549 
LICENSE 
Revocation of, for failure to pay, default order catsjascesey, My 
1349, 1701, 1899 
Suspension of, for failure to pay (60 days), default order ........ 422 
Suspension of, to be held in abeyance for 4 years. re prompt 
payment (hearing and oral argument held) ........................ 1542 
LICENSEE 


No licensee shall employ any person found to have committed 


any flagrant or repeated violation of §2 of the act, except 
that the Secretary may approve such employment after 


one year following such finding . NN eR Eben iiecateads 815 
LOADING 
“Framing” not established ............... : connec: a 


MEMORANDUM OF SALE 


Presumption of receipt ..... Se 
MERCHANTABILITY 

I i iret tecnica 398 

Failure to establish breach 578, 657, 668, 961, 1902 

Frozen pitted cherries within Grade A tolerance Sacrocatae aes ae 
NOTICE (disciplinary) 

Administrative Procedure Act snssannisadetuvtoe cast bcd eotsecck evil tose au 

Opportunity to achieve compliance; a “second chance” ............ 1542 


Prompt payment requirements oo......00.00..0.....cccccccccecceecteeesseeeeees . 1542 
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Page 
NOTICE (reparation) 
Untimely ....... eat ales scasttdastl vistas “I 
OPPORTUNITY TO ACHIEVE COMPLIANCE (disciplinary) 
“eee Ge 2 fas sndigt rte eatoaticee 1542 
With respect to future practices ............ = 1542 
PARTNERSHIP 
Liability of .... 297, 517, 1089, 1731 
Date dissolution effective o............ccccccccccccscsecsscseevseseeeseseeees 1089, 1731 
PAYMENT IN ERROR 
Salters not included in contract terms ..............................6. ae 
PERISHABLE AGRICULTURAL COMMODITY 
Seed potatoes “atone 538 
POTATOES 
For chipping .............. . Jacdtasausvdgusco voces. WE 
| Se eee ee 7 ee > Lhe? eid ahasss 538 
Permissible tolerances for given diseases during field in- 
BPOCHON .vinsccicssessse, hati aaitdiusiisan astm cunaaeueaseienats 538 
PROMPT AND PROPER RESALE 
a 5 Ri Ba H.. BB in Ba a tee 1925 
Not established FP ree hae eae sissiensaicre Oe OOOO 
PROMPT PAYMENT (disciplinary) 
Interpretation : ia 1542 
“Knowingly” failing to pay promptly ......... siecixciescteniaeiiad a 
Notice, Administrative Procedure Act i 1542 
Opportunity to achieve compliance; a “second chance” : 1542 
Suspension of license to be held in abeyance 4 years on 1542 


PROPER OR IMPROPER PARTY 


Remiames.:....4-2........... sis 367, 378, 388 
Broker not proper party ...................... “4 ebb 558, 1907 
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PROPER OR IMPROPER PARTY—Cont. — 
Failure to give notice of wrong billing . ’ . 1514 
Individual respondent =< aii ee 
Undisclosed principal, real party in interest .............. didcssccce- 

PROTECTION AGREEMENT 
Against general price decline ...... sieves IRs ee 
Against loss because of condition esa 546 
Against market decline utah 1098 
Against market decline over a weekend 1936 
Against price decline ' ; isons) 

PUBLICATION OF FACTS 
Failure to pay (default order) 563, 565, 830, 950, 1374, 1724 
Failure to pay promptly (default order) 823 

RECONSIDERATION 
Petition dismissed ...... 105, 278, 308, 309, 577, 829, 835, 

978, 1070, 1075, 1517, 1531, 17238, 1920, 1935 

REHEARING 
Denied de 1710 

REJECTION 
Breach of brand 1534 
Breach of grade = 283, 363 
Breach of size 1721 
Breach of weight 1692 
Failure to give notice . 961, 1104 
Not clear and unequivocal 287, 1360 
Provision for, in contract 1104 
Timely pibcxentiiceutd. nabds date Aee ae RS  OG8 
a 283, 363, 1534, 1692, 1721 


Without reasonable cause . 549, 582, 1104, 1115, 1376, 1539, 1907 
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REOPENING (disciplinary) 
After default, denied 815, 1069 
After default, granted : MARIE Te 
Motion that individual respondent was not “responsibly con- 
nected” with corporation 1069 
REOPENING (reparation) 
After default, denied 576, 825, 826, 827, 828, 1351 
After default, granted 666, 667, 1093, 1698 


REPEATED AND FLAGRANT VIOLATIONS 
Failure to pay 305, 401, 563, 565, 830, 950, 1349, 1374, 1701, 1899 


Failure to pay promptly ait 422, 823, 1724 
Finding of ............ sathied 305, 401, 422, 563, 565, 823, 830, 
950, 1349, 1374, 1701, 1724, 1899 

Publication of facts (default orders) . 563, 565, 823, 830, 
950, 1374, 1724 

Revocation of license (default orders) 305, 401, 1349, 1701, 1899 
Suspension of license for 60 days (default order) ............ . 422 


REPEATED OR FLAGRANT VIOLATION 


No licensee shall employ any person found to have committed 
any flagrant or repeated violation of §2 of the act, except 
that the Secretary may approve such employment after 


one year following such finding i ce 
RESALE 
Failure to resell ...... ... 1876 


RESPONSIBLY CONNECTED 


Denial of motion to reopen after default by individual respond- 
ent reciting that he was not responsibly connected with 


corporation ee ee ened 1069 
SANCTION 

Prompt payment requirements .... eedescice 

Reduction of recommended sanction meet 1542 


Suspension of license held in abeyance for 4 years ............ .. 1542 
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SETOFF 
Denied where accord and satisfaction established 1528 
SHIPMENT 
Final date shall be a reasonable time 582 
Shortage of cars ’ 1115 
Under billing by transportation company 643 


SHORTENED PROCEDURE 


Failure to submit verified written statement in support of 
pleading 1095 


SIZE 
Potatoes 653 


STATUTE OF FRAUDS 
Not applicable 1519 


STAY ORDER (disciplinary) 
Pending outcome of court appeal to circuit court 1074 


Vacated, denial of motion to reopen after default 815 


STAY ORDER (reparation) 


Extension of time file petition for reconsideration 1366 
Motion filed for reopening after default 1373 
Vacated, motion to reopen after default not filed 576, 662, 991 
Vacated, reopening after default denied 1351 


SUITABLE SHIPPING CONDITION 


Applicable at contract destination 674, 1912 
Breach of ; ss 265, 836, 1360, 1367 
Breach of good delivery standards 403, 679, 1098, 1492 
“Brown stain,” cause of . 1098 
Contract destination not specific , 957 
Diversion of shipment ; wien: CR 


Failure to establish breach . 674, 944, 1519, 1742 
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SUITABLE SHIPPING CONDITION—Cont. as 
Foreign commerce anal sdadeniicchianeeas 265, 1367 
Good delivery standards ...................0.cccccccccccccccccssssseceses a 
Good delivery standards not applicable .0.0..0..0.....000....0.0cccccccee 287 
Percentage of frost damage in a “few” head leaves .................. 679 

TEMPERATURE 
Detention of car during freezing weather sapeele 411 


TIMELINESS (reparation) 


Request for affirmative relief after close of hearing may not be 


considered .... se sadlsh altad Wakes 05 RGR ELON pg tear Riau eae 

Timely informal complaint ............................ E 549 

Untimely motion to amend complaint ieisecaticteninil 367, 388 

Untimely notice ................. seeks 538, 1076 
TOLERANCE 

For given diseases during field inspection, potatoes .............. 538 

Frozen pitted cherries within Grade A tolerance ...... ' 582 


TRANSPORTATION SERVICES AND CONDITION 


Abnormal temperature ies nee ivaned ae 
Delay in transit . * 287, 549, 568, 643, 952, 957, 1376 
Faulty mechanical equipment isan .... 1907 
Not abnormal sé Seats ... 1867 
Not applicable - pa ienes a 
Not relevant where shipper breached contract as to brand 1534 


UNDISPUTED AMOUNT 


Order for ; 112, 366, 435, 436, 438, 521, 1094, 1372, 1934 
WARRANTY 
For particular purpose 7 Lsinitdcabinisleisiintcelaae ae 


WEIGHT SPECIFICATIONS 
Breach of, rejection justified 1692 
Not applicable, peppers, slack pack a 417 
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